IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31211
Conf er ence Cal endar

ERNEST D. DERRYBERRY
Peti ti oner- Appel | ant,
ver sus

BURL CAIN, Warden, Louisiana State
Penitentiary,

Respondent - Appel | ee.
Appeal fromthe United States District Court

for the Western District of Louisiana
USDC No. 97-Cv-1239

August 19, 1998
Before KING H G3 NBOTHAM and JONES, G rcuit Judges.
PER CURI AM *

Ernest D. Derryberry, Louisiana inmte #117394, appeals the
di sm ssal of his habeas application which challenged his 42-year
sentence for mansl aughter. He argues that the district court

erred in basing the dism ssal on the one-year Iimtation period

from28 U S.C. § 2244(d).”™ Because Derryberry delivered his

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

To the extent that Derryberry raises other issues on
appeal, the district court granted the certificate of
appeal ability only on the issue concerning the applicability of
8§ 2244(d)’s one-year limtation period. Thus, any other issue
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habeas application to prison officials for mailing before Apri
24, 1997, the application was tinely filed, and the district
court’s rationale for dism ssal appears to be in error. See

Houston v. Lack, 487 U. S. 266, 270 (1988); United States V.

Fl ores, 135 F.3d 1000, 1004-06 (5th G r. 1998).

W affirmthe district court’s dismssal on an alternate
basis. Derryberry had filed a prior habeas petition in federal
court challenging his continued confinenment on his 42-year
sentence. That habeas petition was denied, and this court denied
Derryberry’ s request for a certificate of probable cause. See

Derryberry v. Cain, No. 95-30752 (5th G r. Dec. 13, 1995)

(single-judge order). Derryberry’s 1997 federal habeas
application was his second chal |l enge, which required this court’s
aut hori zation to proceed in the district court.”™ § 2244(b).
Derryberry failed to obtain our authorization, and thus, the
district court was without jurisdiction to entertain the habeas
application. 8§ 2244(a).

AFFI RVED.

raised is not properly before this court. See Lackey v. Johnson,
116 F.3d 149, 151-52 (5th Cr. 1997).

Qur review of Derryberry’s habeas grounds indicates that
Derryberry cannot neet the standard warranting our authorization
for filing a second or successive habeas application in the
district court. 8§ 2244(b)(1), (2). Those grounds are the
followng: invalid prior convictions upon which the present
sentence was enhanced; violation of due process by the sentencing
court’s failure to afford counsel adequate tinme to reviewthe
presentence report; and ineffective assistance of counsel for
failing to object to the | ack of adequate tine for review and for
failing to investigate the prior convictions.



