IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20759
Summary Cal endar

ROMAN COMPANI ES, | NC.

Pl ai ntiff-Counter
Def endant - Appel | ee,

ver sus
BERW N B. MCCURDY, JR.,

Def endant - Count er
Cl ai mant - Appel | ant .

Appeal fromthe United States District Court for
the Southern District of Texas
(H96- CV-2671)

March 24, 1998
Bef ore REAVLEY, JOLLY and H GE NBOTHAM Circuit Judges.

PER CURI AM *

The district court ruled by summary judgnent that appell ant
Berwin McCurdy, Jr.’s personal injury claimunder the Jones Act!?
and his claimfor maintenance and cure were barred by

limtations. MCurdy argues that he raised a triable issue of

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.

1 46 U S.C. § 688.



fact on whether his enployer, appell ee Rowan Conpanies, Inc.,
shoul d be equitably estopped fromasserting limtations. W
affirm

Under summary judgnent practice “there is no issue for trial
unl ess there is sufficient evidence favoring the nonnoving party
for a jury to return a verdict for that party. |f the evidence
is merely colorable, or is not significantly probative, sunmary
judgment may be granted.”? |f the record as a whole could not
lead a rational jury to find for the nonnoving party, there is no
genui ne issue for trial and sunmary judgnent is warranted.?

According to his affidavit, MCurdy was injured on or about
July 18, 1993, while working on a Rowan jack-up rig in Al askan
waters. In 1996, after suffering continued back problens,
McCur dy underwent back surgery. A Rowan insurance carrier denied
coverage for the surgery on grounds that nedical reports
i ndicated the surgery was related to the 1993 injury. Though not
evident fromthe record, the carrier nmay have believed that the
injury was not covered under its policy because McCurdy was a
seaman, the injury fell under the Jones Act, or sone simlar

reason.

2 Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249-50
(1986) (citations omtted).

3 Capital Concepts Properties 85-1 v. Miutual First, Inc.,
35 F.3d 170, 174 (5th G r. 1994).



Rowan filed suit for declaratory judgnent on August 19,
1996, seeking a ruling that any claim MCurdy m ght have arising
out of his July 1993 injury was tinme-barred. MCurdy followed
wth a counterclai mseeking affirmative relief. The Jones Act is
subject to a three-year statute of limtations.* The Jones Act
claimis therefore barred by limtations unless the |imtations
period was tolled.

McCurdy argues that limtations should be tolled under the
doctrine of equitable estoppel. “Equitable estoppel requires (1)
a material m srepresentation or conceal nent (2) nmade with actua
or constructive know edge of the true facts (3) wth the intent
that the m srepresentation or conceal nent be acted upon (4) by a
third party w thout know edge or neans of know edge of the true
facts (5) who detrinentally relies or acts on the
nm srepresentation or conceal nent.”® In the context of a
limtations defense we have recogni zed that equitable estoppel
applies where the defendant’s “conduct induced or tricked a
plaintiff into allowing a filing deadline to pass.”® “However,

in order to create an estoppel, the conduct of the defendant nust

4 46 U S.C. § 688, incorporating by reference 45 U S.C. §
56.

5 Matter of Christopher, 28 F.3d 512, 520 (5th Cir. 1994)
6 MAlister v. FDIC, 87 F.3d 762, 767 (5th Cr. 1996).
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be so msleading as to cause the plaintiff’s failure to file
suit.”’

McCurdy relies on a Septenber 21, 1993 |etter from El eanor
White, a Rowan workers’ conpensation supervisor in Houston, to
Derek Necaise at the Anchorage office. The letter states in

pertinent part:

This is to explain the reason for filing the claimfor
Berwin McCurdy with Lindsey & Morden as a worker’s conp
incident. At the tinme of onset of M. MCurdy’ s back
pain, we felt it was necessary to determ ne exactly
what was going on and the extent of his problem

Appoi ntments were scheduled with specialists in Houston
for the purpose of having testing done and to receive
medi cal reports that would give us a diagnosis and an
eval uation of his condition, as to whether or not he
coul d continue working, or should remain off from work.
We agreed to have this paid as a worker’s conp expense,
and thus was filed with our carrier.

McCurdy' s affidavit states that White gave himthe letter to
deliver to Necaise, and that he kept a copy of the letter. The
affidavit al so states:

| know that | would have taken steps to protect ny
|l egal interest, if it had not been represented to ne
that the 1993 incident was a workers conpensati on
claim Not only did El eanor Wite represent this to ne
by telling nme it was a workers conpensation injury, and
by providing ne the letter to Derrick Necaise . . . but
it was told to me by Paul Hopkins that this would
be treated as a workers conpensation injury, as he had
been inforned by El eanor Wite, workers conpensation
supervisor.”

” Sanchez v. Loffland Bros. Co., 626 F.2d 1228, 1231 (5th
Cr. 1980).



Hopkins confirmed in an affidavit that White told himMCurdy’s
injury “was being treated as a ‘workers conpensation’ injury.”
Hopkins states that “I never informed [MCurdy] as his supervisor
that this was falling under the Jones Act.”

In her deposition Wite testified that she woul d not have
asked McCurdy to deliver the letter, and denied giving MCurdy
the letter in a taped tel ephone conversation with him In his
deposition, M Curdy conceded that the letter was not addressed to
him that Rowan had not authorized himto nmake a copy, and that
Rowan did not know of his copy until after the suit was fil ed.

He agreed that he had had no “di scussions with anybody enpl oyed
by Rowan or representing -- representing Rowan about entitl enent
to benefits fromthe Texas Wrkers’ Conpensation Comm ssion.”
Consistent with his affidavit, MCurdy nmaintained that “they told

me it was a worknen’s conp incident,” but conceded that no one at
Rowan told himhe was not a seaman or that he did not have a
cl ai munder the Jones Act. He testified that the Jones Act was
not nentioned. In August and Septenber of 1993 he received
weekly checks from Li ndsey Mrden, a clains nanagenent conpany.
The checks and attached stubs indicate that they were
“mai nt enance” checks paid on behal f of Rowan.

On this record summary judgnent was properly granted on the
Jones Act claim A rational jury could not find that the
el ements of equitable estoppel were present. First, it could not

find that Rowan m srepresented or concealed material facts with
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know edge of the true facts. MCurdy does not show that the
letter, stating that Rowan initially treated the injury as a
wor kers’ conpensation claim was untrue. There is no evidence
t hat Rowan knew that years later one of its insurers would deny a
claimby MCurdy for surgery, on grounds that the surgery was
related to an injury McCurdy had sustained while working on a
Rowan rig.

Second, McCurdy did not show that Rowan intended its all eged
m srepresentation or concealnent to induce McCurdy to refrain
fromfiling suit under the Jones Act. Rowan never told MCurdy
he did not have a Jones Act claim It did not address the letter
to himor authorize himto copy it. The nere fact that an
enpl oyer views an injury as falling under the workers’
conpensation | aws, or that an enpl oyee receives benefits under
such | aws, does not preclude the enployee fromfiling a Jones Act
claim?® Rowan sent MCurdy checks designated “mai ntenance”
conpensation, a nmaritinme term On this record, a rational jury
could not find that (1) Rowan secretly believed all along that
the injury fell under the Jones Act, and (2) told MCurdy the
claimwas a workers’ conpensation claimto induce or trick him

fromtinely filing a Jones Act suit.

8 For exanmple, in Sharp v. Johnson Bros. Corp., 973 F.2d
423, 425-26 (5th Cr. 1992), we noted that receipt of voluntary
paynents under the federal Longshore and Harbor Wrkers’
Conpensation Act, 33 U S.C. § 901 et seq., does not preclude suit
under the Jones Act.



Third, McCurdy’s deposition indicates that he did not rely
on the alleged representation from Rowan that his claimwas a
wor kers’ conpensation claiminstead of a Jones Act claim He
testified in his deposition:

Q Ckay. M question to you is: Had anybody
told you before July 25, 1996, that, “W're
payi ng you these benefits under the Jones Act
or General Maritinme Law --"
No, sir.
-- the truth is --

Oh.

o >» O >r

-- you wouldn’t have taken any | egal investigation
under those circunstances so |l ong as you were being
paid the sanme benefits you were being paid anyway?

A Yes, sir.
This testinony is arguably inconsistent wwth McCurdy’'s affidavit,
in which he states “lI know that | would have taken steps to
protect ny legal interest, if it had not been represented to ne
that the 1993 incident was a workers conpensation claim”
However, “[i]t is well settled that this court does not allow a
party to defeat a notion for sunmary judgnent using an affidavit
t hat i npeaches, w thout explanation, sworn testinony.”?®

McCurdy al so argues that in 1996 Rowan denied a request for

travel expenses he incurred traveling to Houston for nedical

treatnent in 1993, and that Rowan failed to file a report with

° S.WS. FErectors, Inc. v. Infax, Inc., 72 F.3d 489, 495
(5th Cr. 1996).



the Texas Wirkers’ Conpensation Conmm ssion. W fail to see how
these events toll limtations on McCurdy’s Jones Act claim

The claimfor maintenance and cure is also subject to a
three-year statute of limtations.! The only difference with
the Jones Act is that the |imtations period on a nmaintenance and
cure claimruns fromthe date the plaintiff becones
i ncapacitated, rather than the date of the injury. By his own
affidavit, MCurdy becane incapacitated the day after his injury.
This claim therefore, is also barred by [imtations.

AFFI RVED.

1046 U.S.C. 8§ 763a; Cooper v. Dianond M Co., 799 F.2d 176,
179 (5th Cir. 1986).
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