IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60775

COOPER T. SM TH, HOVE | NDEMNI TY CO., | NSURANCE CARRI ER,
Petitioners,

V.

Dl RECTOR, OFFI CE OF WORKERS COMPENSATI ON PROGRAMS,
UNI TED STATES DEPARTMENT OF LABOR

Respondent .

Petition for Review of an Order of the
Benefits Revi ew Board
(94- 3926)

March 27, 1998
Before KING and JONES, Circuit Judges, and KENDALL, District
Judge. ”
PER CURI AM **
Petitioners Cooper T. Smth, Inc. and Hone | ndemity Conpany
have petitioned for review of an Order of the Benefits Review

Board denying petitioners’ request for relief pursuant to section

8(f) of the Longshore Wrkers’ Conpensation Act, 33 U S. C

District Judge for the Northern District of Texas,
sitting by designation.

“Pursuant to 5THCQR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



8§ 908(f). For the reasons set forth below, we affirmthe
j udgnent of the Benefits Revi ew Board.
| .  FACTUAL BACKGROUND

On Cctober 28, 1984, Arthur Hudson, an enpl oyee of Cooper T.
Smth, Inc., injured hinself while driving a forklift. Hudson
drove the forklift into a piece of |unber, causing the forklift
to turn suddenly. The force of the inpact threw Hudson agai nst
the forklift, and he consequently suffered injuries to his neck
and | eft shoul der.

On February 20, 1983, approximately a year and a half prior
to his enploynent-related injury, Hudson underwent a urol ogi cal
eval uation which resulted in a diagnosis of hematuria (blood in
the urine). At the time of his admssion to the hospital for the
urol ogi cal eval uation, Hudson conpl ai ned that he had been
experienci ng neck pain that radiated into his left arm and hand
for the preceding two nonths. Hudson reported that he had
suffered a neck trauma and a bullet wound in his right shoul der
sone years earlier.

Dr. Diane S. Celfand exam ned Hudson on February 23, 1983,
and ordered a cervical spine x-ray, an EM5 and a bone scan. On
February 24, 1983, Dr. MIton J. Quiberteau exam ned the x-rays
of Hudson’s cervical spine and identified no focal abnormalities.
On February 25, 1983, Dr. Ariel Bar-Sela perfornmed the EMG t hat

Dr. CGelfand had ordered and concluded that the results were



normal. Dr. Bar-Sela also indicated that the EMG results for
Hudson’ s | eft shoul der were “peculiar, but certainly not
characteristic of radicul opathy,” a diseased condition of the
spi nal nerve roots. Dr. Bar-Sel a di agnosed Hudson with

myof asci al pain syndrone but noted that he had experienced no

| oss of nmuscle strength. Thereafter, Hudson received physi cal
therapy to relieve the pain in his shoulder and neck six tines
bet ween February 28, 1983 and March 7, 1983. After his physical
t herapy, Hudson worked for Cooper T. Smith, Inc. w thout nedical
treatnment or restrictions until the tinme of his enpl oynent-
related injury.

Foll ow ng his enploynent-related injury, a nunber of
physi ci ans exam ned Hudson. On April 10, 1985, Hudson underwent
a new battery of x-rays of his cervical spine. Dr. J.E Mrtin,
the radi ol ogist who reviewed the results stated that they
reveal ed “sone straightening of the usual cervical spine” and
ost eophyte formation “not significantly different” than that
reveal ed by x-rays taken prior to Hudson’s enpl oynent-rel ated
injury. Dr. Roland Jackson | ater exam ned Hudson and concl uded
that the pain suffered by Hudson resulted from “nerve root
conpression [in Hudson’s neck] due to degenerative changes
aggravated by injury.” On March 10, 1986, Dr. Antonio A Moure
exam ned Hudson and di agnosed his condition as cervical
spondyl osi s that had been aggravated by trauma. Dr. Mbure
ordered a CT scan that reveal ed “degenerative bone and disc
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di sease throughout the majority of the visualized cervica
spine.” He then perforned an operati on on Hudson’s neck--an
anterior discectony--and eventually di scharged Hudson from his
care with a permanent partial disability of approximtely 20% of
hi s person as a whol e.

Hudson was |l ater referred to Dr. Jeffrey Tucker for
di agnosis and treatnent of his shoulder pain. Dr. Tucker
recommended surgery--a subacrom al deconpressi on--on Hudson’s
| eft shoulder. Hudson underwent this procedure and conti nued
followup visits with Dr. Tucker. In Novenber of 1991, Dr.
Tucker concluded that Hudson had reached his maxi mum nedi cal
i nprovenent fromthe surgery, and had a pernmanent inpairnment of
7% in his left armand 4% in his person as a whol e.

1. PROCEDURAL BACKGROUND

After his work-related injury, Hudson filed a claimfor
wor ker’ s conpensati on under the Longshore and Har bor Wrkers’
Conpensation Act (LHWCA), 33 U.S.C. 88 901-950. Cooper T. Smth,
Inc. and its workers’ conpensation insurance carrier, Hone
| ndermi ty Conpany (collectively Smth), tinely filed an
application seeking relief fromfull liability under section 8(f)
of the LHWCA, id. 8§ 908(f).

The first formal hearing was held before Adm nistrative Law
Judge Quentin P. MCol gin on Cctober 26, 1989. Judge MCol gin

entered an order granting Hudson benefits on January 11, 1991



based on his conclusion that Hudson had reached maxi nrum nedi cal
i nprovenent of his neck on October 8, 1986. Because Hudson al so
suffered froma shoulder injury that could only be renedi ed by
surgery, Judge McCol gi n concluded that Hudson was tenporarily and
totally disabl ed pendi ng maxi nrum nedi cal recovery fromthe
shoul der surgery. Because Judge M:Col gi n made no fi ndi ng of
permmanent disability, he declined to address the issue of Smth’s
entitlenment to partial relief fromliability under section 8(f).
On February 17, 1994, after Hudson had undergone his
shoul der surgery, a second formal hearing was held before
Adm ni strative Law Judge CGeorge P. Morin. Judge Mrin concl uded
t hat Hudson had achi eved maxi num nedi cal recovery fromhis
shoul der surgery on Novenber 22, 1991, and that Hudson was
permanently and totally disabled as of that date. Judge Morin
entered an order reflecting the change in Hudson's disability
status and denying Smth's request for relief under section 8(f).
Smth tinely appeal ed Judge McCol gin’s denial of its request
for relief under section 8(f) to the Benefits Revi ew Board
(“BRB") pursuant to 33 U . S.C. § 921(b)(3). Because the BRB did
not resolve the appeal within one year and it remai ned pendi ng on
Septenber 12, 1996, the opinion was considered affirned on that
date for purposes of obtaining judicial review pursuant to Pub.
L. No. 104-134, § 101(d), 110 Stat. 1321 (Apr. 26, 1996),
reprinted in 1996 U S.C C A N 1321 (436-37). Smth tinely filed
its petition for reviewin this court on Novenber 11, 1996.
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I11. STANDARD OF REVI EW
This court’s review of decisions of the BRBis fairly
narrow. “In examning the orders of the BRB our role is limted

to considering errors of law and nmaking certain that the BRB
adhered to its statutory standard of review of factual
determ nations, that is, whether the ALJ's findings of fact are

supported by substantial evidence and consistent with the | aw

Bol and Marine & Mg. Co. v. R hner, 41 F.3d 997, 1002 (5th Gr.

1995) (quoting Avondal e Shipyards, Inc. v. Kennel, 914 F. 2d 88,

90 (5th Gr. 1990) (quoting MIler v. Central D spatch, Inc., 673

F.2d 773, 778 (5th Gr. Unit A 1982))). “This court may not
substitute its judgnent for that of the ALJ, nor nmay we rewei gh
or reappraise the evidence, but may only inquire into the

exi stence of evidence to support the ALJ's factfindings.” Enpire

United Stevedores v. Gatlin, 936 F.2d 819, 822 (5th Gr. 1991)

(citations omtted).
V. DI SCUSSI ON
“Under the traditional ‘aggravation rule’ of workers’
conpensation |aw, an enployer is liable for a worker’s entire
disability even though the disability was the result of both a
current enploynent injury and a pre-existing inpairnent.” Ceres

Marine Termnal v. Director, Ofice of Wirker's Conpensati on

Prograns, 118 F.3d 387, 389 (5th Cr. 1997); see also Strachan

Shi pping Co. v. Nash, 782 F.2d 513, 517 (5th Gr. 1986) (en




banc). “Congress enacted section 8(f) of the LHWCA, 33 U S. C
8§ 908(f), to dimnish an enployer’s incentive to discrimnate
agai nst partially disabled workers out of fear of increased

liability under the aggravation rule.” Ceres Marine Term nal,

118 F. 3d at 389.

Section 8(f) places a tenporal |imtation on an enpl oyer’s
obligation to pay worker’s conpensation benefits in circunstances
in which “an enpl oyee havi ng an exi sting permanent parti al
disability” suffers a subsequent enploynent-related injury and is
thereby left with a “disability [that] is materially and
substantially greater than that which would have resulted from

t he subsequent injury alone.” 33 U S.C § 908(f); see also Ceres

Marine Termnal, 118 F.3d at 389. After the enployer’s period of

liability expires, paynents are made froma “second injury fund”
establ i shed by section 44 of the LHWCA, 33 U S.C. 8§ 944, and
financed by nmenbers of the industry covered by the act. See

Ceres Marine Terminal, 118 F.3d at 389.

This court has held that, in order to be entitled to section
8(f) relief fromworkers’ conpensation liability for an
enpl oyee’ s permanent total disability, an enpl oyer nust
denonstrate that “(1) the enployee had a pre-existing pernmanent
partial disability, (2) the pre-existing permanent parti al
disability was manifest to the enployer prior to the current
enpl oynent injury, and (3) the current disability was not due

solely to the enploynent injury.” 1d. at 389-90; see also Two
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“R' Drilling Co. v. Director, Ofice of Wirkers Conpensati on

Prograns, 894 F.2d 748, 750 (5th Cr. 1990). In this case, the
ALJ concluded that Smth was not entitled to second injury fund
relief because any pre-existing permanent partial disability that
Hudson m ght have had was not “manifest” at the tinme of Hudson’s
work-related injury.? Smth contends that this conclusion was
not supported by substantial evidence and thus that the BRB
shoul d have reversed the ALJ' s judgnent. 2

In support of its contention that the ALJ erred, Smth

argues that the follow ng facts denonstrate the manifestness of

! The parties disagree as to whether the ALJ found that
Hudson had a pre-existing pernmanent partial disability at the
time of his enploynent-related injury. The ALJ did not reach the
i ssue of whether Hudson’s current disability was due solely to
the enpl oynent-related injury. As indicated, infra, we conclude
that the ALJ)' s determ nation that any pre-existing permnent
partial disability that Hudson nay have had was not nanifest
prior to his enploynent-related injury is supported by
substanti al evidence. W therefore express no opinion as to
whet her Hudson actually had a pre-existing permanent parti al
disability within the neaning of section 8(f). W I|ikew se
decline to address Smth's argunent that, as a matter of |aw,
Hudson’ s pernmanent total disability was not caused solely by his
enpl oynent-related injury and that his pre-existing pernanent
partial disability contributed to his permanent total disability.

2 Smith also urges us to abandon the nmanifestation
requi renent because it nerely constitutes a judicial gloss on
section 8(f). Even if we were inclined to do so, no basis exists
for this panel to reject application of the manifestation
requi renent. QO her panels of this court have accepted and
applied the mani festation requirenent for over twenty years.
See, e.qg., Equitable Equip. Co. v. Hardy, 558 F.2d 1192, 1199
(5th Gr. 1977). “In this circuit one panel may not overrule the
decision, right or wong, of a prior panel in the absence of en
banc reconsi deration or supersedi ng decision of the Suprene
Court.” Pruitt v. Levi Strauss & Co., 932 F. 2d 458, 465 (5th
Cr. 1991) (internal quotation marks and citations omtted).
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Hudson’ s pre-existing permanent partial disability: (1) Hudson
experienced two nonths of radiating pain in his neck, shoul der,
and arm (2) he was diagnosed with nyofascial pain syndrone; and
(3) Dr. Moure testified that Hudson’s nedical records prior to
his enpl oynent-rel ated accident refl ected degenerative changes in
hi s neck and that these changes were a contributing cause to
Hudson’ s neck, shoul der, and arm pain. W conclude that the
presence of these circunstances does not establish that the ALJ s
deci sion | acked substantial evidentiary support.

“We have previously recogni zed that a di agnosed, pre-
existing disability of which the enpl oyer has actual know edge is

mani fest.” Ceres Marine Terminal, 118 F.3d at 392. W have al so

noted that many other courts have held that an enpl oyer’s
constructive know edge of a permanent partial disability may be

sufficient to establish the mani festness of the disability.® See

3 It is arguable that, in Ceres Marine Term nal, which
addressed a factual scenario quite simlar to the one at issue
here, this court inplicitly held that constructive know edge may
be sufficient to render a disability manifest for purposes of
section 8(f). Wile the court did not expressly hold that an
enpl oyer’ s constructive know edge was sufficient to render an
enpl oyee’s disability manifest, it acknow edged that nmany ot her
courts have done so and remanded for further consideration of the
mani f est ness issue by the ALJ. See Ceres Marine Termnal, 118
F.3d at 392. The opinion provides no indication that the record
cont ai ned any evidence that the enployer had actual know edge of
the enployee’s disability. 1In the absence of such evidence, it
woul d have been unnecessary to remand the case to the ALJ for
further consideration if the court had not concluded that
constructive know edge could be sufficient to render a disability
mani fest. However, because we conclude that Smth | acked even
constructive know edge of any disability that Hudson m ght have
had prior to his enploynent-related injury, we need not determ ne
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id.: Bunge Corp. v. Director, Ofice of Wirkers Conpensati on

Prograns, 951 F.2d 1109, 1111 (9th G r. 1991) (“If the condition
is readily discoverable fromthe enpl oyee’s nedical record in the
possessi on of the enployer, know edge of the condition is inputed

to the enployer.”); Director, Ofice of Wirkers Conpensati on

Prograns v. Berkstresser, 921 F.2d 306, 310 (D.C. G r. 1990)
(“When the evidence shows that such a ‘disability’ was

obj ectively apparent, the ‘manifest’ requirenent has been net.”).
Under this approach, “[t]he question is whether the condition was
di scoverabl e by the enpl oyer based on then existing nedical

records available to it.” Eynmard & Sons Shipyard v. Smth, 862

F.2d 1220, 1224 (5th Cr. 1989). W have noted that “[a] clear
di agnosi s in such records would, of course, neet this test.” |I|d.
We have al so “assune[d], arquendo, that there may be instances
where al though a diagnosis as such is not expressly stated in the
medi cal records neverthel ess sufficient unanbi guous, objective,
and obvious indication of a disability is reflected by the
factual information contained in the avail able records so that
the disability should be considered mani fest even though actually
unknown to the enployer.” 1d.

Maki ng the sanme assunption here, we believe that the ALJ

coul d properly conclude that Hudson’s nedical records were not so

whet her Ceres Marine Term nal stands for the proposition that
constructive know edge can establish manifestness or, if it does
not, whether this circuit should adopt such a rule.
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“unanbi guous, objective, and obvious” in their indication of a
disability that his pre-existing permanent partial disability, if
any, was manifest to Smth prior to Hudson’s enpl oynent-rel ated
injury. The results of the cervical spine x-ray, bone scan, and
EMG t hat Hudson received prior to his enploynent-related injury
were largely normal. Dr. Quiberteau concluded that Hudson' s x-
rays reveal ed no focal abnormalities. Dr. Bar-Sela concluded
t hat Hudson’ s neuromnuscul ar el ectrodi agnosti c study was norna
and that the EMG results for Hudson’s shoul der were “peculiar,
but certainly not characteristic of radicul opathy.” Hudson
recei ved just over a week of physical therapy for his shoul der
and neck pain and then returned to work wi thout nedical treatnent
or restriction until the tinme of his enploynent-related injury.
Smth contends that “the unrefuted deposition testinony of
Dr. Moure that the nedical records in this case reflected pre-
exi sting degenerative changes in [Hudson’s] neck” indicates that
Hudson had a pre-existing permanent partial disability that was
mani fest to Smth prior to Hudson’s enploynent-related injury.
However, Dr. Moure’s report regarding the CT scan that he ordered
for Hudson indicates that Hudson’s nedical records prior to his
enpl oynent-related injury did not contain “unanbi guous,
obj ective, and obvious indication of a disability.” Eymard &

Sons Shi pyard, 862 F.2d at 1224. |In that report, Dr. Moure

states the foll ow ng:
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| amaware of the prior cervical spine MR study which

was interpreted as normal. Upon reexam nation of the
study, | still find it very difficult to identify the
abnormalities observed on the cervical spine CT or the
MR scan. | amat a loss to explain the reason for

di fferences between the scan findings but the positive
findings on the cervical spine CT should supersede the
presumabl y erroneous MR study. (enphasis added).
Moreover, even if we were to assune that, based solely upon
Hudson’ s nedi cal records prior to his enploynent-related injury,
Dr. Mure woul d have di agnosed Hudson with degenerative disc
di sease, the ALJ could still properly conclude that any pre-
exi sting permanent partial disability that Hudson m ght have had

was not manifest. “The fact that another physician m ght have

di agnosed the disease is not determnative.” See Eymard & Sons

Shi pyard, 862 F.2d at 1224. W therefore concl ude that
substanti al evidence supports the ALJ's finding that Hudson's
pre-existing permanent partial disability, if any, was not
mani fest to Smth prior to Hudson’s enploynent-related injury.
' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the BRB' s decision to

affirmthe judgnent of the ALJ.
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