IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30052
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
LEONARD R. COLLI ER
Def endant - Appel | ant.

Appeal fromUnited States District Court
fromthe Western District of Louisiana
(94- CR-10014-01)

July 26, 1995
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Leonard Raynond Col | i er appeal s his conviction on one count of
bribery in violation of 18 U S.C. 8§ 201(b)(1). For the follow ng
reasons, his conviction is affirned.

BACKGROUND

I n February 1993, Leonard R Col |l i er approached Davi d MAl pin,

a Loui siana Fish and Wldlife Oficer who was al so comm ssi oned as

a federal fish and wildlife enforcenent officer, and offered him

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



various gifts, including guns, farm inplenents, and help in
obtaining a pronotion in exchange for his agreenent to allow
Collier to hunt out of season. MAlpin reported this conduct to
federal authorities. McAl pi n taped subsequent conversations and
meetings with Collier in which Collier discussed giving MAI pin
three guns, farminplenents and various other gifts. These tapes
were al so presented to the jury.

Collier was indicted on two counts of bribery of a public
official in violation of 18 U S C. 8§ 201(b)(1). After a jury
trial, Collier was convicted on one count of bribery of a public
official. He was sentenced to six nonths inprisonnent, foll owed by
a three-year term of supervised rel ease, $10,000 fine, and a $50
speci al assessnent. Collier appeals his conviction.

DI SCUSSI ON
| SSUE 1: \Whether the district court abused its discretion in

excluding a jury instruction di stinquishingthe giving of
qgifts frombribery as requested by Collier?

Collier contends that the district court abused its discretion
inrefusing to give a jury instruction concerning his "good faith"
def ense. He mintains that the requested instruction was
substantively correct and that the district court's instructions
did not substantially cover this point of law. He al so maintains
that the district court's refusal to give the instruction
significantly hanpered his defense based on his good faith. I n
particular, Collier raised the defense that the gifts were his
attenpt to establish a friendship with MA pin and to nmake anends

for the wongs he had commtted during the tine that he was



drinking, as part of his participation in the Al coholics Anonynous
t wel ve- st ep program

Collier requested that the district court give the follow ng
jury instruction:

Because the governnent has the burden of
proving that the defendant's intent was
corrupt in giving, offering, or promsing
anything of value to a public official, good
faith is a conplete defense to the charges of
bribery of a public official. You may not
find the defendant Leonard Collier quilty
nmerely because he gave gifts, or nmade prom ses
or offers to David MAI pin. Merely giving
gifts, or making promses or offers to a
Loui siana Fish and Wldlife Oficer is not a
crime.

The district court instructed the jury on good faith using the
requested instruction, but omtted the | ast two sentences. Collier
objected to the district court's omssion of a portion of the
requested jury instruction.

This court reviews the district court's refusal to grant a

requested jury instruction for abuse of discretion. United States

v. Tonblin, 46 F.3d 1369, 1378 (5th Gr. 1995). This court | ooks
to the district court's instructions as a whole to deci de whet her
the instructions "fairly and accurately [reflect] the |law and

[cover] the issues presented in the case." United States V.

Chaney, 964 F.2d 437, 444 (5th Gr. 1992). To ascertain whether
the district court abused its discretion by refusing to include a
particul ar instruction, this court determ nes whet her the requested
instruction: "(1) is a correct statenent of the law, (2) was
substantially given in the charge as a whole; and (3) concerns an
inportant point in the trial, the om ssion of which seriously
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inpaired the defendant's ability to present a given defense
effectively." 1d.

The district court instructed the jury concerning the el enents
of the bribery offense under 18 U S.C. 8§ 201(b)(1), expressly
stating that the Governnent was required to prove each el enent of
the of fense beyond a reasonabl e doubt:

First, that the defendant directly or
indirectly gave, offered or prom sed sonet hi ng
of valueto a public official; and Second, that the defendant
did so corruptly with intent to i nduce the public official to do or
omt to do an action in violation of the |awful duty of the public
of ficial.
An act is corruptly done if it is done
intentionally with an unlawful purpose.
Cul pability turns upon the defendant's
know edge or belief that the person whom he
attenpts to bribe is an official having
authority to act in a certain manner and not
on whet her the official possesses state rather
than federal authority.
As noted above, the district court went on to explain that because
the Governnent was required to prove that the defendant's intent
was corrupt, good faith was a conplete defense to the bribery
char ge.

The instruction given by the district court clearly explained
that in order to find Collier guilty, it had to determ ne that he
offered the gifts to McAlpin corruptly wwth the intent to influence
his official acts. The instructions also explained that good
faith was a conpl ete defense. Thus, the instructions substantially
covered the distinction between acting with intent and acting with
good faith, and required the jury to focus on Collier's intent.
Al t hough Collier's proposed instruction was a correct statenent of
the law, the instruction enphasized the specific facts of his
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def ense. However, the instructions given by the district court

allowed Collier to present his defense to the jury. See Tonblin,
46 F. 3d at 1380 ("the court's actual instruction allowed Tonblin to
present that . . . defense to the jury, and we do not require that
the instructions do any nore.") Collier presented evidence that he
was a generous nman; and that he was a recovering alcoholic
follow ng the AAtwelve-step plan. Collier's defense counsel al so
referred to this evidence to support his closing argunent to the
jury and argues that Collier gave the gifts to MA pin with no
strings attached to nake anends for past wongs. The district
court's refusal to give the requested instruction did not inpair
Collier's ability to present his defense. Therefore, the district
court did not abuse its discretion in refusing to give the
instruction Collier requested.

| SSUE 2: Whether the district court abused its discretion in

admtting "other crinmes" evidence for the purpose of
i npeaching a witness?

Collier contends that the district court abused its discretion
in admtting "other crinmes" evidence over his objection. He
mai ntains that the Government should not have been allowed to
present the "other crines" evidence under Rule 404(b) of the
Federal Rul es of Evidence, because the Governnent did not show good
cause for its failure to provide pretrial notice to himof its
intent to use such evidence as he requested. Collier filed a
pretrial notion requesting that the Governnent provide notice of
its intent to present any "other crinmes" evidence at trial. The

Governnment responded that "No “other crines' evidence 1is



anticipated at this tine. | f that changes, the Governnent wll
promptly notify Defense counsel." The Governnent argues that the
"other crines" evidence was adm ssible for inpeachnent purposes
under Rul e 608(b).

Whet her Rule 404(b) or Rule 608(b) applies to the
adm ssibility of other-act evidence depends on the purposes for
whi ch the prosecutor introduced the other-acts evidence. Tonblin,
46 F.3d at 1388. In Tonblin, the court determned that the
provi sion of Rule 404(b) did not apply to the governnent's use of
the other-acts evidence to show the defendant's character for
unt rut hf ul ness, because the defendant nade his character an issue
when he testified. Id. at 1388-89. The court stated that Rule
608(b) allows the use of such evidence on cross-exam nation of a
W t ness concerning the witness's character for untruthful ness, and
that Rule 608(b) does not require advance notice of the
prosecutor's intent to use such evidence for inpeachnent purposes.
Id. at 1388 n.51.

In the instant case, the governnent acknow edges that it had
not given prior notice of an intent to use other crines evidence
under Fed. R Evid. 404(b). Imediately after the cl ose of defense
counsel 's direct exam nation of Lt. Fannin the governnent argued to
the trial <court that the necessity for presenting evidence
concerning the 1990 hunting violation of Collier occurred because
of defense counsel's cross-exam nation of MAI pin, the governnent's
princi pal wtness and the direct exam nati on of Fannin, defendant's

principal witness. Defense counsel elicited testinony concerning



the "bad bl ood" between defendant and MAI pin. The gover nnment
urged to the trial court at side bar that because defense counsel
made repeated references to "bad blood" between MAl pin and
def endant, arguably the jury would be left with the i npression that
McAl pin was hostile and carried an irrational vendetta against
def endant. The governnent sought to i ntroduce evi dence surroundi ng
the 1990 conviction in order to show bias on the part of Fannin in
favor of the defendant. The prosecutor stated to the district
j udge that she wanted to address the subject of the conviction that
Dr. Collier received in 1990 because Lt. Fanni n gave, Agent MAI pi n
a tongue lashing for having the doctor arrested for hunting
violations. She asserted that the circunstances surroundi ng the
convi ction woul d show bias if Fannin was not willing to enforce the
gane |laws against his friends. The trial court ruled that the
governnent had the right to show bias and all owed the testinony.
The governnment specifically asserted that it offered this evidence,
not under 404(b) for which it acknow edged that prior notice would
have been required, but that it was offered to i npeach the w tness
and to show bias pursuant to Fed. R Evid. 608. The court ruled
that the governnent could go into the prior conviction in order to
show bias on the part of the wtness.

Over defense counsel's objection, the governnent asked the
W t ness about the all eged tongue | ashing occurring with respect to
the 1990 conviction and several other questions such as the
def endant's having nade political contacts in order to assist Lt.

Fannin in gaining a pronotion. Wile denying the tongue |ashing



i ncident, Fannin acknow edged that defendant had nade political
contacts for himin connection with his pronotion. The trial court
al | owed def ense counsel extensive re-direct exam nation in order to
rehabilitate the witness with respect to any conplaint of bias.
The defense counsel elicited that Fannin had arrested Collier in
1985 on another hunting violation in an effort to show no
favoritism had been exercised by Fannin on behalf of his friend,
Dr. Collier

After careful reviewof the entire record, we find no error in
the trial court's adm ssion of the "other crines" evidence under
the circunstances presented here at trial. The governnent did not
seek to 'sandbag' the defense by presenting evidence otherw se
prohi bited by the notice provision of Fed. R Evid. 404(b). The
gover nnment sought to exploit an i ssue which arguably was opened up
during defense counsel's direct exam nation of Fannin. NMboreover,
the testinony was clearly elicited for the purpose of show ng bias
by Fannin in favor of Dr. Collier as permtted by Fed. R Evid
608. Def ense counsel sought no curative or limting instruction
and was provided wide latitude on re-direct examnation to
rehabilitate the witness to the extent that he coul d. We find
that this contention has no nerit.

CONCLUSI ON
For the foregoi ng reasons, Collier's conviction for briberyis

AFFI RVED.






