IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20368
Summary Cal endar

RED ROCK | NVESTMENTS and OVNI REALTY PARTNERS,

Plaintiffs,

KELLY BUSTER

| ntervenor-Plaintiff,

TRI UMPH PARTS, INC., and TRUMAN HEDDI NS,
Pl aintiffs-Appellants,

VERSUS

JAFCO LTD., | NC A TA RAHASYA ASHRAMS,
BANFI NANZ LTD., KENNETH B. CARNESI ,
CARNES|I & ASSCOCI ATES, and ROSS A. HAMPE
Def endant s,
M LTON Z. MENDE and BRI TI SH BANCORPORATI ON, LTD.,
al so known as BBC,
| nt ervenor - Def endant s,
BRI TI SH BANCORPCORATI and ZENNI CH NOHRI N ZENNI CH NORHRI N
KABUSHI KI KAl SYA,

Def endant s,

M TSUBI SH BANK
Def endant - Appel | ee



* * * *x % % * * *x %

TRI UMPH PARTS, INC., and TRUMAN HEDDI NS,
Pl aintiffs-Appellants,

WOODROW W ROARK,

| ntervenor-Plaintiff,

VERSUS

BANFI NANZ LTD., KENNETH B. CARNESI ,
CARNESI & ASSCCI ATES, and ROSS A. HAMPE,

Def endant s,
M TSUBI SH BANK, LTD.,
| nt er venor - Def endant -

Appel | ee,

ZEN-NICH NOHRIN K. K.,
doi ng business as Jafco Ltd., and
G TA RAHASYA ASHRANS,

| nt ervenor s- Def endant s.

Appeal fromthe United States District Court
for the Southern District of Texas

February 16, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

Pursuant to 5THAQR R 47.5, the court has determ ned that this opinion
shoul d not be published except under the limted circunstances set forth in 5TH
CR R 47.5.4.



Triunmph Parts, Inc. (“Triunph”), and its principal, Truman
Heddi ns, appeal the dismssal with prejudice of their clains
agai nst M tsubishi Bank, Limted (“Mtsubishi”).! Finding neither

error nor abuse of discretion, we affirm

| .

Triunph and Heddins alleged a schene by various persons to
defraud investors by falsely representing that certain Japanese
prom ssory notes? were guaranteed by M tsubishi. They further
al l eged that these persons, who are defendants in rel ated cases,
offered them one of the prom ssory notes as collateral for a
prom sed multi-mllion-dollar | oan.

The note in question was i ssued by Zen-N chi Nohri n Kabushi ki
Kai sha, a Japanese corporation that also operated under the nane
JAFCO, which had opened an account at one of Mtsubishi’s Tokyo
br anches. M tsubishi had verified JAFCOs identity, |Iegal
capacity, and financial condition pursuant to its internal
oper ati ng procedures.

The prom sed loan fell through, and Heddins clainmed that he

| ost ownership of Triunph as a result. Triunph and Heddi ns sued

! This appeal originates from a dispute between several plaintiffs and
defendants. Miltiple lawsuits were filed and subsequently were consolidated
Not all of the parties are before us on appeal. For conveni ence, however, we
refer to Triunph and Heddins as “the plaintiffs,” to Mtsubishi as “the
defendant,” and to the defendants not before us as the “non-party defendants.”

2 This particular type of pronissory note, called a yakusoku tegata, is a
uni que Japanese financial instrunent. Its closest Amrerican equivalent is a post-
dat ed check, as opposed to a certified check (as the plaintiffs once clained).
The bank acts as the place of paynent for these instrunents, but will pay only
such funds as remain in the accounts of the person who drew the note.
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the non-party defendants, but not Mtsubishi, in the Eastern
District of Texas. The district court there appointed a receiver,
who presented the note in question to Mtsubishi’s New York branch.
M t subi shi refused to honor the note on the ground that JAFCO no
| onger had any funds on deposit with the bank.

The receiver sued Mtsubishi, JAFCO and one of the non-party
defendants for breach of contract, fraud, conspiracy, and
racket eeri ng. Before being assigned to a discovery track, the
receiver’s suit was transferred to the Southern District of Texas
and consolidated with the related actions. Triunph and Heddi ns
substituted in as parties when the district court relieved the
receiver of his position (at his request).

The district court stayed discovery, requesting briefing on
the financial nature of the notes at issue in all of the
consol idated suits. M tsubishi argued that the note in this appeal
was a prom ssory noteSSi.e., |ike a post-dated check as opposed to
a certified checkSSand that it created no | egal obligation running
from Mtsubishi to the plaintiffs. Mtsubishi noved for summary
judgnent, urging the district court that resolution of this issue
inits favor would dispose of the plaintiffs’ fraud, conspiracy,
and racketeering clains against Mtsubishi.

Triunph and Heddins admtted that (1) the note was like a
post-dated check rather than a certified check and (2) their
counsel had advised themthat the note woul d have been treated |ike
a promssory note under Japanese |aw. Those adm ssions

notw thstanding, the plaintiffs argued that they were entitled
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(1) to discover all docunents relating to Mtsubishi’s relationship
wth JAFCO and its Mtsubishi account; (2) to depose M tsubishi’s
expert on Japanese |law, and (3) to depose any M tsubishi officer
who had dealt with JAFCO in opening the account. The plaintiffs
failed to establish with particularlity how such discovery woul d
rai se a genuine issue of material fact.

The district court allowed the parties to supplenent their
pl eadings with regard to the nature of the notes in question. The
plaintiffs offered unsworn and unsupported assertions that they
needed full discovery of Mtsubishi’s relationship with JAFCO in
order to prove their clains of fraud, conspiracy, and racketeering.
They again failed to establish with particularity that such
di scovery would raise a genuine issue of material fact.

The court ruled, on summary judgnent, that the notes at issue
were |ike post-dated checks rather than certified checks, that
M t subi shi had no obligations to the plaintiffs in that regard, and
that the plaintiffs had no claimfor breach of contract. The court
then gave the plaintiffs another opportunity to identify a genuine
i ssue of material fact as to any claimthat, if proven true, would
permt recovery under the law. The plaintiffs responded by filing
a notion for limted discovery under FED. R CvVv. P. 56(f), but they
merely reassertedSSin a general and concl usory fashionSSthat they
needed di scovery to establish their clains. They once again failed
to establish with any particularity how such di scovery woul d rai se
a genui ne issue of material fact.

M t subi shi moved for summary judgnent on the fraud,

5



conspiracy, and racketeering clains. The court noted that many of
M t subi shi’ s summary j udgnent argunents rested on the i nadequacy of
the conpl ai nt, which the plaintiffs had not anended si nce the court
had held that the note was prom ssory note and not a certified
check. The court gave the plaintiffs thirty days to anend.

The plaintiffs did so, nmaki ng several inportant changes. They
wi thdrew the breach of contract claim and all references to the
note as a certified check rather than as a prom ssory note, and
they also added clains of negligent msrepresentation and
negl i gence.

M t subi shi noved for dism ssal of the anended conpl ai nt under
FED. R Cv. P. 12(b) or, in the alternative, for summary judgnment
under rule 56. The plaintiffs renewed their discovery request.
M t subi shi argued that di scovery was unnecessary because of defects
in the conplaint; it argued in the alternative, if the notion was
to be treated as a notion for sunmary judgnent, that the plaintiffs
had failed to neet their rule 56(f) burden to justify discovery.

The district court noted that Mtsubishi had al ready gi ven the
plaintiffs the material they had asked for in their docunent
production requests to MtsubishiSSi.e., docunents concerning
M t subi shi’s know edge of (1) JAFCO (2) JAFCO s intended use of
the prom ssory note forns, and (3) JAFCO s financial condition and
busi ness. The court found that the plaintiffs had failed to
specify what further information they needed and how that
i nformati on woul d hel p them defend agai nst summary judgnent. The

court al so concluded that no hypot hetical discovery could help the
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plaintiffs, because of the defects in their pleadings.

The district court then dismssed all of the plaintiffs’
clains against Mtsubishi with prejudice. Havi ng done so, and
havi ng severed the cl ains of the plaintiffs agai nst Mtsubishi, the
court entered final judgnment for Mtsubishi under FED. R CQv. P.

54(b) .

1.

W review the dismssal of the plaintiffs’ clains de novo.
The plaintiffs alleged six causes of action in the district court:
(1) fraud; (2) conspiracy to defraud; (3) pattern of racketeering;
(4) racketeering conspiracy; (5) negligent m srepresentation; and
(6) negligence.

The plaintiffs clained that Mtsubishi defrauded them and
conspired to defraud them The court found that the plaintiffs had
failed to allege that Mtsubishi, as distinguished fromthe non-
party defendants, had nade any representations to the plaintiffs.
None of the docunents allegedly used to defraud the plaintiffs was
prepared by M tsubi shi

The plaintiffs have thus failed to all ege a necessary el enent
of fraud. See South Hanpton Co. v. Stinnes Corp., 733 F.2d 1108,
1120 (5th Cir. 1984) (citing Stone v. Lawers Title Ins. Corp., 554
S.W2d 183, 185 (Tex. 1977), and Glwell Dv., US. Steel Corp. v.
Fryer, 493 S.W2d 487, 491 (Tex. 1973)); Eagle Properties, Ltd. v.
Schar bauer, 807 S.W2d 714, 723 (Tex. 1990). By failing to all ege

any m srepresentation by Mtsubishi, the plaintiffs also failed to
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allege a concerted action to defraud, a necessary elenent of a
conspiracy to defraud. See Schlunberger Well Surveying Corp. V.
Nortex Ol & Gas Corp., 435 S.W2d 854, 857 (Tex. 1968); Bayou
Terrace Inv. Corp. v. Lyles, 881 S.W2d 810, 815 (Tex. AppSSHouston
[1st Dist.] 1994, no wit).

Furthernore, the plaintiffs’ allegations failed to allege
fraud and conspiracy to defraud with sufficient particularity to
escape FED. R QvVv. P. 9(b)’'s pleading standard for those offenses.
The plaintiffs’s all egations, as anended, were general and did not
state the time, place, or content of any msrepresentation by
M tsubishi to the plaintiffs, or the identity of the person nmaking
the msrepresentation. They therefore did not satisfy rule 9(b).
See Tel -Phonic Servs., Inc. v. TBSInt'l, Inc., 975 F.2d 1134, 1138
(5th Gr. 1992) (citations omtted); Uninobil 84, Inc. v. Spurney,
797 F.2d 214, 217 (5th Gr. 1986).

The plaintiffs al so asserted that M tsubishi had engaged in a
pattern of racketeering in violation of the Racketeer |nfluenced
and Corrupt Organi zations Act (“RICO), 18 U S.C. § 1962(a), (c),
and (d) (West 1984 & Supp. 1995). They further clained that
M t subi shi conspired with JAFCO and an unrelated defendant to
violate § 1962.

Once again, the plaintiffs have failed to allege a necessary
el ement of their clainms. Specifically, they failed to allege with
particularity that Mtsubishi had engaged i n a single predi cate act
of racketeering, |let alone enough acts to establish a pattern.

They did claimgenerally that Mtsubishi had engaged in mail and

8



wre fraud, which are predicate acts under RICO See 18 U. S. C
8§ 1961(1) (B) (West Supp. 1995). Their specific allegations of nail
and wire fraud, however, referred only to one of the non-party
def endants, and not to M tsubishi.

The plaintiffs thus have failed to nmeet rule 9(b)’s
particularity requirenment, which applies to the pleading of fraud
as a predicate act in a RICO claim See Tel-Phonic, 975 F.2d at
1138. This failure to allege a predicate act at all is also fatal
to the claim of a racketeering conspiracy, because it prevents
plaintiffs from successfully alleging an agreenent to commt
predi cate acts. See id. at 1140-41.

The plaintiffs have also failed to allege a necessary el enent
of their negligent m srepresentation claim They have failed to
establish justifiable relianceSSindeed, any reliance at allSSon
informati on supplied by M tsubishi. See Rosenthal v. Blum 529
S.W2d 102, 104 (Tex. App.SSWaco 1975, wit ref’'d n.r.e.); Blue
Bell v. Peat, Marwick, Mtchell & Co., 715 S.W2d 408, 411 (Tex.
App. SSDal  as 1986, wit ref’d n.r.e.). The only allegations of
reliance they put forward are i nstances of reliance on information
supplied by non-party defendants. The first contact they allege
bet ween t hensel ves and Mtsubishi is when the receiver presented
the note in question to Mtsubishi for paynent.

Finally, the plaintiffs alleged negligence on the part of
M tsubishi in failing to investigate JAFCO s financial condition
and its use of the note forns. A bank, however, owes no | egal duty

of care to investigate or disclose its custoners’ conduct or intent
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to third parties with whomthe bank’s custoners do business. See
Inglish v. Union State Bank, 911 S . W2d 829, 834-35 (Tex.
App. SSCor pus Christi 1995, no wit). This claimtherefore fails as
a matter of |aw

In sum the plaintiffs’ pleadings are defective with respect
to every claim they allege. The district court granted them
several opportunities to renedy the defects, and the plaintiffs

still failed to do so.

L1l

The plaintiffs claimthat they needed discovery in order to
defend their clains against a notion for sunmary judgnent. W
review a decision to deny further discovery for abuse of
di scretion. The district court did not abuse its discretion in
denyi ng such di scovery.

Despite plaintiffs’ protestations to the contrary, we have
held that “[r]Jul e 56 does not require that any di scovery take pl ace
before summary judgnent can be granted; iif a party cannot
adequately defend his notion, Rule 56(f) is his renedy.”
Washi ngton v. Allstate Ins. Co., 901 F.2d 1281, 1285 (5th Gr.
1990) (citations omtted). Additionally, a plaintiff nust allege
specific facts that explain his inability to defend the notion for
summary judgnent; he cannot rely on general assertions that
di scovery wil|l produce unspecified but necessary facts. See id.

Wth respect to the clains of fraud and conspiracy to defraud,

the court noted that Mtsubishi had already produced docunents
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responsive to the plaintiffs’ docunent production requests. The
court found that the plaintiffs had failed to specify what further
information was required and how such material would help them
defend against the notion for summary judgnent. See Krim v.
BancTexas Goup, Inc., 989 F.2d 1435, 1443 (5th Gr. 1993).
Moreover, no discovery could renedy the plaintiffs’ failure to
allege a msrepresentation by Mtsubishi, a necessary elenent of
the fraud and conspiracy to defraud cl ai ns.

Wth respect to the RICO clainms, the court found that the
plaintiffs once again had failed to specify what information they
needed and how such information would assist them in opposing
summary judgnent. And, once again, no discovery could renedy the
plaintiffs’ failure to allege a predicate act in support of their
RI CO cl ai ns.

Wth respect to the negligent msrepresentation claim the
plaintiffs did not need any discovery from Mtsubishi to renedy
their failure to allege justifiable reliance on information
supplied by M tsubishi. Knowl edge of such reliance is entirely
within the control of the plaintiffs, yet they still failed to
allege it after several opportunities to anmend. Finally, because
M t subi shi owed no legal duty of care to the plaintiffs regarding
its relationship wwth JAFCO the plaintiffs’ requested discovery
cannot, as a matter of |aw, uncover facts relevant to a clai m of
negl i gence agai nst Mt subi shi.

W agree with the district court that the plaintiffs’

pl eadi ngs were defective and that they were not entitled to further
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di scovery prior to the entry of sunmary judgnent. Accordingly, we

AFFI RM
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