UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-20042
Summary Cal endar

ROBBYN CHI ODI, Individually and as next friend of
DANNI ELLE CHI CDI

Pl ai ntiff-Appellant,

VERSUS

SOUTHWEST Al RLI NES COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(CA H 94 30609)

( August 31, 1995 )

Before WSDOM JOLLY, and H G3 NBOTHAM Circuit Judges.
WSDOM Circuit Judge:”

The plaintiff/appellant challenges the district court's
di sm ssal of her action based on a conclusion that her clains were

preenpted by the Airline Deregulation Act. |In addition, she argues

Local Rule 47.5.1 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



that the district court erred when it deni ed her notion to have the
case renmanded to the state court in which it was filed because the
district court |acked subject matter jurisdiction. W REVERSE the
grant of sunmary judgnent but AFFIRMthe district court's denial of
the appellant's notion to renmand.

| .

The appellant, a resident of Texas, sent her eight-year-
ol d daughter, Danielle, to visit her aunt and uncle in St. Louis on
a Southwest Airlines flight. Danielle travelled as an
unacconpanied mnor. On the return flight, Danielle was not seated
in the two front rows of the plane, as conpelled by Southwest's
policy on unacconpani ed m nors. Rat her, she was seated in the
sixth row next to a mal e passenger who, over the course of the
flight, showed Danielle pornographic material, spoke in a |ewd
fashi on, and exposed his genitals.

In August of 1994, Danielle's nother, the appellant,
filed this suit agai nst Sout hwest Airlines, the defendant/appell ee,
in Texas state court alleging state tort | aw causes of action. The
def endant renoved the case to federal court. |In Septenber of 1994,
the defendant filed a notion to dismss for failure to state a
cl ai mupon which relief can be granted under Federal Rule of G vil
Procedure 12(b)(6). The defendant argued that the plaintiff's

causes of action were preenpted by the Airline Deregulation Act.?

. 49 U. S.C. 81301 et seq. In 1978, Congress anended the
Federal Aviation Act of 1958, "after determ ning that efficiency,
i nnovation, |ow prices, variety, and quality would be pronoted by
reliance on conpetitive market forces rather than pervasive federal
regul ation". Hodges v. Delta Airlines, Inc., 44 F.3d 334, 335 (5th
Cr. 1995). Thus, Congress enacted the Airline Deregulation Act to
deregul ate commerci al aviation



Congress enacted the statute to all ow deregul ati on of conmerci al
aviation and to allowthe forces of a conpetitive nmarket to control
the industry.? The preenption provision of the Airline
Der egul ation Act, 8§ 1305, provides:

No state . . . shall enact or enforce any | aw,

rul e, regul ation, standard, or other provision

having the force and effect of lawrelating to

rates, routes or services of any air carrier

havi ng authority under Title IV of this Act to

provide air transportation.?

The plaintiff nade a notion to remand the case to state
court arguing that the district court |acked subject matter
jurisdiction. The district court denied the plaintiff's notion for
remand and di sm ssed her conplaint. The plaintiff appeals.

.

On appeal, the plaintiff alleges that the case should
have been remanded to Texas state court. To support renoval, a
def endant nust show that federal jurisdiction exists over the
suit.* The plaintiff in this case challenges the existence of
federal subject matter jurisdiction.

The plaintiff notes that her conplaint raised only state
causes of action and argues that the well-pleaded conplaint rule

precluded renoval on the basis of the only federal question,

preenption, a federal defense. As the Suprene Court determined in

2 See, Hodges v. Delta Airlines, Inc., 44 F.3d 334, 335
(5th Gr. 1995).

3 49 U.S. C. § 1305.

4 Carpenter v. Wchita Falls I ndependent School District,
44 F.3d 362, 365 (5th Gr. 1995).
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Metropolitan Life Insurance Co. v. Taylor,® "however, Congress nay
so conpletely preenpt a particular area, that "any civil conpl aint
raising this select group of clainmns is necessarily federal in
character'".® The Suprene Court has held that this "preenption
jurisdiction" exists in cases under the Labor Managenent Rel ations
Act and ERI SA

In Trans World Airlines, Inc. v. Mattox, this Court
determ ned that the broad preenption provision of the Airline
Deregul ati on Act expressed a Congressional intent "to treat a
conplaint raising this select group of clains' as "necessarily
federal in character.'"’” In Mattox, the plaintiff asserted a claim
that Trans Wrld Airlines violated the Texas Deceptive Trade
Practices Act. This Court concluded that there was federal
jurisdiction based on 8§ 1305 of the Airline Deregulation Act.?

Thus, in this case, the district court did have subject
matter jurisdiction based on 28 U S.C. § 1331.

L1,

5 481 U.S. 58 (1987).

6 Trans Wrld Airlines, Inc. v. Mattox, 897 F.2d 773 (5th
Cr.), cert. denied, 498 U S 926 (1990). For a discussion of
"preenption jurisdiction," see WIly v. Coastal Corporation, 855
F.2d 1160, 1165-67 (5th Cr. 1988).

! 897 F.2d 773, 787 (5th Cr. 1990). The Mattox deci sion
applied the Suprene Court's rule announced in Metropolitan Life to
the Airline Deregul ation Act.

8 Id. at 787-88. In Mattox, this Court al so concluded that
the plaintiff's clains were actually preenpted. 1d. Although we
conclude that federal jurisdiction exists in this case, we do not
deci de whether the plaintiff's clains in this case are actually
preenpted. See, WIly, 855 F.2d at 1167.
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The district court dismssed the plaintiff's conpl ai nt
based on a determnation that 8 1305 of the Airline Deregul ation
Act preenpted the plaintiff's causes of action. Since then, this
Court has withdrawn an earlier decision and determ ned en banc in
Hodges v. Delta Airlines, Inc. that 8 1305 only preenpts state tort
causes of action that relate directly to airline services.® W
concluded in Hodges that the plaintiff's negligence clai mwas not
preenpt ed because it was "too tenuously connected to "rates, routes
and services' to be preenpted by 81305(a)(1)". 10

The def endant concedes that the Hodges deci sion controls
this case.! The defendant, however, argues that this Court shoul d
post pone deciding this appeal until the Suprenme Court has had an
opportunity to address the breadth of preenption under § 1305. W
see no basis for postponing decision and, therefore, reject the
def endant's argunent.

W REVERSE the district court's dismssal of the
plaintiff's conplaint and REMAND for an application of the Hodges

decision to this case.

o Hodges v. Delta Airlines, 44 F.3d 334, 338-39 (5th Cr
1995) (en banc); see also, Smth v. Anmerica West Airlines, 44 F. 3d
344 (5th Gr. 1995) (en banc).

10 Hodges, 44 F.3d at 340.

1 Brief of appellee at 1. The appellee states, in its one-
page brief, that this Court's decisions in Hodges and Smth are
"di spositive of the issues raised in this appeal”
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