UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10354
Summary Cal endar

Joseph Money,
Petitioner/ Appellant,
VERSUS
United States Parole Comm ssion,

Respondent/ Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:94-CV-377-Y)

Sept enber 26, 1995

Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM !

Joseph Money appeal s the denial of habeas relief. W AFFIRM

| .

Money, incarcerated at the Federal Medical Center at Fort
Wort h, Texas, filed a habeas petition, chal l enging the
determ nation of his presunptive parole date. He contended that
the Parol e Comm ssion's determ nation, establishing a presunptive

parol e date which exceeded his guideline range of 40-52 nonths,

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



shoul d be overturned because he is an exenplary inmate with the
hi ghest possible salient factor score and because his simlarly
si tuat ed codef endant was gi ven a presunptive parole date within his
gui del i ne range. Money cl ai med that the Parol e Conm ssi on vi ol at ed
its rules and abused its discretion by establishing disparate
presunptive parole dates for Miney and his codefendant.

The Par ol e Conm ssion's deci sion to exceed t he gui deline range
was based upon an aggravating factor -- the anobunt of drugs
i nvol ved exceeded by 22 tines the anmount of drugs at the | ower
threshold of the offense severity category. On  Money's
adm nistrative appeal, the National Appeals Board of the Parole
Comm ssion ordered that Money's presunptive parole date be set at
72 nonths. 2 Al t hough partial relief was granted because of
codef endant disparity, further relief was deenmed unwarranted.
Accordi ng to the Appeal s Board, the codefendant's equal cul pability
and simlar crimnal history conpelled the conclusion that the
decision in the codefendant's case, which established a presunptive
parol e date within the guideline range, was not appropriate.?

The magi strate judge found that there was evidence in the

record which supported the Parole Conm ssion's decision.

2 Money was originally sentenced to 12 years (144 nont hs)

i nprisonment. The hearing panel reconmended that the presunptive
parol e date be set at 72 nonths. The regi onal conm ssioner
overrul ed the panel, recommending that the incarceration continue
to expiration (occurring after 96 nonths). The National Appeals
Board ruled that the presunptive parole date should be set at 72
nont hs.

3 Unl i ke Money, the codefendant had a prior crimnal history
whi ch the Conm ssion's anal yst characterized as involving arrests
whi ch were "ancient and not of a serious nature."
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Therefore, the nmagi strate judge concluded that Money had failed to
denonstrate that the Parol e Comm ssion's decision was unwarrant ed.
The district court conducted a de novo review and, over Money's
obj ecti on, adopted the findings and concl usions of the nagistrate
j udge and entered judgnent denying habeas relief.

.

Money contends that the Parole Comm ssion failed to followits
own rules in setting his presunptive parole date at 72 nont hs, when
hi s equal | y cul pabl e codef endant recei ved a presunptive parol e date
of 48 nont hs.

The Parole Conm ssion has "absolute discretion concerning
matters of parole", and "my wuse all relevant, available
information in nmaking parole determ nations". Maddox v. U S
Parol e Commin, 821 F.2d 997, 999 (5th Cr. 1987). "The Conm ssion
may take into account any substantial information available to it
in establishing the prisoner's offense severity rating, salient
factor score, and any aggravating or mtigating circunstances,
provi ded the prisoner is apprised of the information and afforded
an opportunity to respond.” Id. (internal quotations omtted).

[ T]his Court cannot disturb a decision by the Comm ssion

setting the tinme for parol e rel ease absent a show ng t hat

the actionis flagrant, unwarranted, or unauthorized. So

|l ong as due process requirenents are observed and the

Comm ssion has acted within its statutory authority, we

W Il not usurp the Conm ssion's position as established

in the statutory schene enacted by Congress.

Maddox, 821 F.2d at 1000 (internal quotations and citations

omtted).



"The Parole Comm ssion guidelines provide instructions for
rating the severity of various " offense behaviors.' Wer e
circunstances warrant, a decision outside the guidelines nmay be
appropriate." Sheary v. U S. Parole Commin, 822 F.2d 556, 558 (5th
Cir. 1987) (citing 28 CF.R § 2.20(d)).

The Parol e Comm ssion for "good cause" may go outside its

gui delines, provided that the prisoner is furnished

wittennotice stating with particularity the reasons for

its determ nation, including a summary of the information

relied upon. "[({ ood cause" neans substantial reason and

i ncl udes only those grounds put forward by t he Comm ssi on

in good faith and which are not arbitrary, irrational,

unreasonabl e, irrel evant or capricious. It includes such

factors as whether . . . the prisoner was involved in an
offense with an wunusual degree of sophistication or

pl anni ng, or has a |lengthy prior record, or was part of

a large scale conspiracy or continuing crimna

enterprise.

Maddox, 821 F.2d at 1000-01 (footnotes and internal quotations
omtted). "Although the Comm ssion's decisions nust have a fact ual
basis, judicial review is limted to whether there is sone
evidence' in the record to support the Comm ssion's decision.”
Maddox 821 F.2d at 1000 (footnote and citation omtted).

Under 8§ 2.20-09, of the U S. Parole Comm ssion Rules and
Procedures Manual (1995), the term " [u]nwarranted codefendant
disparity' refers to different parole decisions for simlarly
situated offenders where no legitinmate reasons for the difference
in decisions exists. It is to be renmenbered that different
deci sions for codefendants are not necessarily inappropriate.”
Exanple 7, illustrating the application of this section, provides:

Thr ee codef endants appear equal ly cul pabl e, have sim | ar

salient factor scores, have identical sentences, and

appear to have no other rel evant di fferences.

Significantly different decisions by the Comm ssion in
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such cases constitute unwarranted di sparity and are to be

avoi ded. Note: if it appears that the Conm ssion has

erroneously granted unwarranted Jleniency to one

codefendant, it is not appropriate to conpound such error

by providing unwarranted | eniency to other codefendant

cases.

ld. (Exanple 7) (enphasis added); see Sheary, 822 F.2d at 559
(noting Exanple 7 in case involving disparate sentences); see al so
Coleman v. Perrill, 845 F.2d 876, 879 (9th Cr. 1988) (Comm ssion
was not bound by its own regulations concerning codefendant
di sparity because regul ati ons were nerely precatory and, therefore,
failure to follow regulations was not reviewable by court of
appeal s).

In the instant case, evidence in the record tends to
denonstrate that the Ileniency accorded the codefendant was
unwar ranted. Because Miney's of fense behavi or i nvol ved at | east 22
times the amount of drugs at the |lower threshold of the offense
severity category, the National Appeals Board determned that a
deci si on above the guidelines was warranted. The |ower threshold
of offense severity category six was nmet in offenses involving
200, 000 doses of anphetam ne. Money's offense involved 4,536, 000
dosage units, and he reaped approxi mately $750,000 in profits from
the crimnal enterprise between 1984 and 1988. The Conm ssion's
anal yst found that Money and the codefendant were "al nost equal ly
cul pable,” had identical guideline ranges of 40-52 nonths,
identical salient factor scores, and simlar crimnal histories.
Because the codefendant was equally cul pable, the Comm ssion's
determnation that the codefendant's parole decision was

excessively lenient was not unwarranted; and, accordingly, the
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disparate decision in Mney's case was not |nappropriate.
Therefore, the district court properly denied habeas relief.
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



