UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41218
Summary Cal endar

MATI LDA THOVAS,
435- 60- 6559,

Pl ai ntiff-Appellant,
VERSUS
DONNA SHALALA, Secretary of Health and Human Servi ces,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93-CVv-1291)

(May 23, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !
Mati | da Thomas appeal s fromthe denial of her application for
Social Security disability benefits. W AFFIRM
| .
Thomas applied for benefits in 1989, claimng disability since
Decenber 28, 1987, due to, anong other things, problenms with her
back, high blood pressure, diabetes, fatigue, weakness, and

nervousness. The application was denied originally and on

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



reconsi derati on. Followng an admnistrative hearing, the
admnistrative law judge (ALJ) determ ned that Thomas was not
di sabl ed. The Appeals Counsel, however, granted Thonas' request
for review and renmanded the case to the ALJ. The ALJ again found
no disability; the Appeals Counsel again remanded. Follow ng the
third determnation by an ALJ that Thonas was not disabled, the
Appeal s Counsel denied review, and the determ nation of the ALJ
becane the final decision of the Secretary.

Thomas challenged the decision in district court; and in
Novenber 1994, it granted the Secretary's notion for sunmary
j udgnent .

1.

The ALJ found that despite Thomas' ailnents (hypertension
obesity, diabetes, status-post nodified radical nastectony,
dyst hym a, psychol ogical factors affecting physical condition, and
borderline intellectual function), she retained the residual
functional capacity to performher past relevant work as a booti ng
machi ne operator. W review only for whether this decision is
"supported by substantial evidence in the record and whether the
proper legal standards were used in evaluating the evidence".
Villa v. Sullivan, 895 F.2d 1019, 1021 (5th G r. 1990).

In determning disability, vel non, the Secretary applies the
famliar five-step process:

1. An individual who is working and engaging in
substantial gainful activity wll not be found
di sabl ed regardl ess of the nedical findings.

2. An individual who does not have a "severe
inpairment” will not be found to be disabl ed.
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3. An individual who neets or equal

s a listed

i npai rment in Appendix 1 of the regulations wll be
considered disabled w thout consi deration of

vocati onal factors.

4. I f an individual is capable of performng the
work he has done in the past, a finding of "not

di sabl ed" nust be nmade.

5. If an individual's inpairnment precludes him
from performng his past work, other factors
i ncl udi ng age, education, past work experience, and
residual functional capacity nust be considered to
determne if other work can be perforned.

|d. at 1022. The claimant has the burden of proof for the first

four steps, but the burden shifts to the Secretary for the fifth.

Anderson v. Sullivan, 887 F.2d 630, 632-33 (5th G r. 1989). A

disability determ nation at any point in the five-step process is

conclusive and term nates any further anal ysis.
Bowen, 862 F.2d 471, 475 (5th G r. 1988).
A

E.g., Harrell v.

The Secretary concluded that Thonas was not di sabl ed because

she was capable of perform ng her past relevant work -- step four

of the sequential analysis. Thonas asserts that

it was inproper

for the ALJ to consider vocational factors and the testinony of a

vocati onal expert at this step. In support, she cites 20 CF.R 8§

404. 1560( b) :

Past rel evant work. W will first conpare
your residual functional capacity with the physical
and nental demands of the kind of work you have
done in the past. |If you still have the residua

functional capacity to do your past rel

evant work,

we will find that you can still do your past
relevant work, and we will determ ne that you are

not di sabled, w thout considering your

vocati ona

factors of age, education, and work experience.



Thomas contends that the foregoing requires the ALJ to consider
only nedical evidence in determning ability to perform past
rel evant work.

We di sagree. The section in issue does not state that a
determnation on past relevant work nust be nade wthout
consi deration of vocational factors. The Secretary may consider a
claimant's vocati onal background and residual functional capacity.
See 20 C F.R 8 404.1560(a) ("[I1f] we cannot deci de whet her you are
di sabl ed on nedi cal evidence al one, we will consider your residual
functional capacity together wth your vocational background.").
Concomtantly, we think it is within the Secretary's discretionto
rely on the opinions of a vocational expert. See Greenspan V.
Shal al a, 38 F. 3d 232, 239 (5th Gr. 1994) (affirm ng determ nati on,
based in part on testinony of vocational expert, that clai mant was

able to perform past relevant work).?

2 Greenspan is contrary to Smth v. Bowen, 837 F.2d 635, 637
(4th Gr. 1987), which relied on the language of 20 CF.R 8§
404. 1566(e) to conclude that the testinony of a vocational expert
is inproper until "after a claimant is found unable to do her past
relevant work". 1d. (enphasis in original). That section states
only that a vocational expert may be used in determ ning whether a
claimant can perform ot her relevant work. Along that l|ine, the
Secretary's notion to file a supplenental brief in response to
Thomas' reply brief is GRANTED

Thomas urges that because the Secretary i nappropriately relied
on the testinony of a vocational expert at step four, there was an
"inplicit finding" that she could not perform her past relevant
work; therefore, the analysis necessarily proceeds to step five.
Thomas contends that the Secretary failed to sustain its burden at
step five. Because we have concluded that the analysis ended
properly at step four, we do not reach this issue.
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B.

Thomas seeks a remand to introduce new evidence of her
disability. "This court may remand to the Secretary and order
consideration of additional evidence upon a showing that there is
new evi dence which is material and that there is good cause for the
failure to incorporate such evidence into the record in a prior
proceedi ng." Lathamv. Shalala, 36 F.3d 482, 483 (5th Gr. 1994).
Because Thomas has nade no attenpt to show cause for her failure
earlier to present this evidence to the ALJ, there is no basis for
relief.

L1,
For the foregoing reasons the judgnent is

AFF| RMED.



