UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-40243
Summary Cal endar

HERBERT J. ROBI NSON, M D.
Petiti oner,

VERSUS

DRUG ENFORCEMENT ADM NI STRATI ON,

Respondent .

Appeal fromthe Order of the Drug Enforcenent
Adm ni stration
( DEA 89- ERA- 36)

(Cct ober 28, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
PER CURI AM !
Her bert J. Robinson, MD., a San Antoni o physician, petitions
this court to vacate a Drug Enforcenent Adm nistration ("DEA")
order revoking his DEA Certificate of Registration.? The DEA based

the order on its finding that Robinson "materially falsified" his

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential val ue and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 Wthout this registration, Robinson cannot legally
prescribe drugs regul ated by the Conprehensive Drug Abuse
Prevention and Control Act. 21 U S. C § 812.



registration application. 21 U S.C. §8 824(a)(1l). Robinson | odged
his notice of appeal in this court pursuant to 21 US. C. § 877
which vests this court with jurisdiction to review final orders
i ssued by the DEA. W affirm

Robi nson's sol e contention on appeal is that his response to
one of the questions on his February 13, 1991 registration
application, while incorrect, did not anmount to a material
falsification of the application. The DEA s order centers on
Robi nson's negative answer to question 4(b) of his application:

Has t he applicant ever been convicted of a crine in connection
with controll ed substances under State or Federal |aw, or ever

surrendered or had a Federal controlled substances
regi stration revoked, suspended, restricted or deni ed, or ever
had a State professional |icense or controlled substance

regi stration revoked, suspended, denied, restricted or placed
on probati on.

Robi nson answered this question "No" despite the fact that the
Texas State Board of Medical Examners (the "State Board")
suspended his |icense to practice nedicine from Septenber, 1988 to
January, 1991. Robi nson explains that he attached copies of the
State Board orders suspending and reinstating his license to his
DEA registration application. According to Robinson, these
attachnments qualify his negative answer to question 4(b). As a
resul t, Robinson contends that his answer to question 4(b) was not
materially fal se.

We need not deci de whet her Robi nson's answer to question 4(b)
was materially fal se because he failed to raise this issue before
the DEA. Absent extraordinary circunstances, parties seeking

judicial reviewof agency orders may not rai se newissues on appeal



if those issues were never raised in the original agency
proceedi ngs. Local Union 60 v. NLRB, 941 F.2d 1326, 1336 (5th Cr
1991). This rul e pronotes i nfornmed agency deci si ons and avoids "t he
application of judicial resources to matters that mght be
resol vabl e at the agency |evel." Sears, Roebuck & Co. v. FTC, 676
F.2d 385, 398 (9th CGr. 1982).

In his adm ni strative appeal, Robi nson never suggested that he
attached papers to his February 13, 1991 application to the DEA. In
response to a DEA letter ordering himto show cause why his DEA
regi stration should not be revoked, Robi nson waived his right to an
admnistrative hearing and submtted a witten response
acknowl edging that his negative answer to question 4(b) was
incorrect. The response explained that Robinson's error was
unintentional, and not an attenpt to deceive the DEA Robi nson's
response never points out that his certification application
i ncluded attachnments that qualified his answer to question 4(b).

In fact, the DEA contends that its records concl usively show
t hat Robi nson's February 13, 1991 application was not acconpani ed
by the attachnents he clains were submtted. This application
which is included in the adm nistrative record on appeal, does not
refer to any such attachnment, nor are any such docunents attached
to the application in the record. The agency could have easily
addressed this issue by examning Robinson's application if
Robi nson had presented the issue to them W find no exceptional
circunstances here that would permt Robinson to present this

question to us for the first tinme on appeal.



AFF| RMED.



