IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8042
Conf er ence Cal endar

ROY THOVAS
Pl ai ntiff-Appellant,
vVer sus
DAN SM TH, Sheriff, ET AL.
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W 92- CA- 322
(Decenber 14, 1993)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *
Roy Thomas was incarcerated in the Bell County Jail. On
Cct ober 21, 1990, he slipped and fell in the shower injuring his
| ower back and | eft shoulder. The next day, Thomas was schedul ed
to see an outside doctor by Nurse Kates. Thomas was taken to
Tenpl e Medical Center for x-rays. Dr. Stephen J. Vancura
directed that Thomas's | ower back be x-rayed, but did not order

x-rays of his |eft shoulder. Thomas continued to conpl ain about

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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pain in his left shoulder. He was taken to the infirmary and
Nurse Kates treated the shoulder with [ininent. On Novenber 18,
1990, Thonas was transferred to the Ransey Unit of the Texas
Departnent of Crimnal Justice, Institutional Division. Thonas
conti nued experiencing pain and underwent surgery to reconstruct
hi s shoul der on Decenber 12, 1991.

Thomas submtted a conplaint under 42 U . S.C. § 1983 agai nst
the Sheriff Dan Smth, Nurse Kates, and Dr. Vancura based on the
above incident. The suit was received by the district court on
Novenber 24, 1992, and was filed on Decenber 1, 1992. The
district court found that Thonmas had becone aware of his injury
on the day it occurred, Cctober 21, 1990, and that his suit was
ti me-barred. Thomas's suit was dism ssed as frivol ous.

Areviewng court will disturb a district court's di sm ssal
of a pauper's conplaint as frivolous only on finding an abuse of
discretion. A district court may dism ss a conplaint as
frivolous ""where it |acks an arguable basis either in law or in

fact.'" Denton v. Hernandez, us _ , 112 s.C. 1728, 1733-

34, 118 L.Ed.2d 340 (1992) (quoting Neitzke v. WIllians, 490 U. S.

319, 325 (1989)). A court may, sua sponte, raise limtations

i ssues in proceedings under 28 U S.C. 8§ 1915(d) and may dism ss a
conplaint as frivolous if it is clear that the clains in the
conplaint are barred by the relevant statute of limtations.

Gartrell v. Gylor, 981 F.2d 254, 256 (5th Cr. 1993).

There is no federal statute of limtations for actions
brought pursuant to 42 U.S.C. 8 1983. It is well established

that federal courts borrow the forumstate's general personal
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injury limtations. Ali v. H ggs, 892 F.2d 438, 439 (5th Cr

1990); Onens v. Ckure, 488 U. S. 235, 249-50, 109 S.C. 573, 102

L. Ed. 2d 594 (1989). In Texas, the applicable period is two years.
Tex. Cv. Prac. & Rem Code 8§ 16.003(a) (West 1986); see also,
Burrell v. Newsone, 883 F.2d 416, 418 (5th Gr. 1989). Al though

Texas | aw governs the limtations period and the tolling
exceptions, federal |aw governs when a cause of action arises.
Burrell, 883 F.2d at 418. Under federal law, a cause of action
arises ""when the plaintiff knows or has reason to know of the
injury which is the basis of the action.'" 1d. (quoting Lavellee
v. Listi, 611 F.2d 1129, 1131 (5th Cr. 1980) (further citations
omtted)).

The district court found that Thomas first attenpted to file
his action on Novenber 24, 1992. Thonmas has not disputed this
finding, but asserts that he did not becone aware that he had a
serious injury until Decenber 1991 when he was sent to the
hospital in Galveston. A plaintiff need not know that his
constitutional rights were violated to have a cause of action
accrue, he nust sinply be in possession of the "critical facts"
that he has been injured and that the defendant was invol ved.

See Freeze v. Giffith, 849 F.2d 172, 175 (5th Cr. 1988). 1In

this case, the district court did not abuse its discretion in
finding that Thomas was in possession of the critical facts
regarding his injury in Qctober 1990.

AFFI RVED.



