IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7775
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JESUS GARCI A, JR

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CR B-93-099-03
February 29, 1996

Bef ore GARWOOD, JONES, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Appel  ant argues that the district court's one-year delay in
ruling on his notion to proceed in forma pauperis on appeal
constitutes an additional punishnent inposed because he exercised

his right to appeal. Appellant cannot raise a vindictiveness

cl ai m because there was no resentencing. See United States v.

Vont st een, 950 F.2d 1086, 1092 (5th G r.)(en banc), cert. denied,

505 U. S. 1223 (1992).
This appeal is frivolous. The issue raised is wthout
arguable nerit and thus frivolous. Counsel is adnoni shed that

all counsel are subject to sanctions. Counsel has no duty to

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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bring a frivol ous appeal. The opposite is true. See United

States v. Burleson, 22 F.3d 93, 95 (5th Cr.), cert. denied, 115

S. . 283 (1995). Counsel is also adnonished that the brief
filed on behalf of Garcia is not in conpliance with 5th Cr. Rule
32.1 relative to type size and |ines per page.

Because the appeal presents no issue of arguable nerit, it
is DISM SSED as frivolous. See 5th Cr. R 42.2.

DI SM SSED.



