UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7249
Summary Cal endar

JOHN D. M LLSAP,
Pl ai ntiff-Appellant,
VERSUS
WALTER BOOKER, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA-4:91-77-S-D)

(February 28, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

John D. Mllsap, an inmte at the Mssissippi State
Penitentiary at Parchman, appeals, pro se, the dismssal of his §
1983 action agai nst several prison officials. W AFFIRM

| .

M I | sap was attacked by several other inmates in the exercise
yard at Parchman in June 1989. Despite Parchman's policies to the
contrary, not all inmates in the maximum security unit where

MIlsap was incarcerated were thoroughly searched before being

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



allowed into the exercise yard. Also contrary to policy, no guard
was stationed in the tower which overl ooks the yard, at the tine of
t he attack.

Several officers, including one of the defendants, were able
to see the events taking place in the yard from their stations
el sewhere. |In particular, defendant Oficer WIllie Gooden, who was
supervi sing non-contact visitation from the guard shack nearby,
could see what was happening. Gooden imedi ately called for
assi stance, and then went to the exercise yard when he saw the
fight start. MIllsap alleges that the fight lasted for sone tinme
before the guards stopped it; and that at |east one defendant,
O ficer Larry Mtchell, knewin advance that the fight woul d occur.
MI|sap was stabbed and, he alleges, allowed to lie in the yard
until an amnbul ance arrived.

After this incident, MII|sap brought an acti on chall engi ng t he
condi tions of his confinenent under 42 U.S.C. § 1983. M| sap sued
six prison officers: Mssissippi Departnent of Corrections (NMDC)
Comm ssi oner Lee Roy Bl ack, Assistant Superintendent Walter Booker,
MDC Col onel Robert Arnstrong, Captain Tommy Ross, and Oficers
Gooden and M tchell.

After a Spears hearing, see Spears v. MCotter, 766 F.2d 179
(5th GCr. 1985), the magistrate judge recommended that MIIsap's
clains against all defendants except Gooden and Mtchell be
di sm ssed. MIlsap did not file objections to the magistrate
judge's report and recommendation, and it was adopted by the

district court.



A bench trial for Gooden was hel d before the nagi strate judge
on August 14, 1992; as of that tinme, Mtchell had still not been
served with process.? Gooden noved for a judgnent at the close of
MIlsap's case, and the magistrate judge reconmended that it be
granted. After an independent review of the record, the district
court adopted the nmagistrate judge's report and reconmendation
granted judgnent as a matter of |aw, and dism ssed the case.

1.
A

The majority of MIIlsap's nunerous contentions concern his
all egations that prison officials failed adequately to protect him
from being injured. He clainms that the defendants' failure to
protect him violated his Ei ghth Anendnent right to be free from
cruel and unusual punishnent, and also his Fourteenth Amendnent
right to due process. A prison guard may violate this Eighth
Amendnment right of a prisoner if the guard is deliberately
indifferent to the prisoner's need to be protected from other
inmates. WIlson v. Seiter, _ US _, , _, 111 S C. 2321,
2323, 2326-27 (1991). But, on the other hand, a prison guard's
sinple negligence in failing to protect an inmate from harm does
not amount to a constitutional violation. Davidson v. Cannon, 474

U S 344, 347-48 (1986), quoted in Johnston v. Lucas, 786 F.2d

2 An order to show cause why Mtchell should not be dism ssed
for failure to serve himwth process was entered March 31, 1992.
It provided that Mtchell should be dism ssed pursuant to Fed. R
Cv. P. 4(j), unless MIIsap could, within 20 days, show good cause
why service was not nade. Mtchell requested that service be
attenpted again; it was, and the summopns was ret urned unexecut ed on
August 28, 1992.



1254, 1259-60 (5th CGr. 1986) ("[T]he protections of the Due
Process C ause, whether procedural or substantive, are just not
triggered by | ack of due care by prison officials.”). To be liable
under 8 1983, a guard nust denonstrate "reckless or callous
indifference to the federally protected rights of others,"” or be
"notivated by evil notive or intent". Smth v. Wade, 461 U S. 30,
56 (1983); accord, Brown v. Byer, 870 F.2d 975, 982 (5th Cr.
1989); Johnston, 786 F.2d at 1259-60.
1

M I | sap chal |l enges the district court's dism ssal of the case
as to Gooden (judgnent as a matter of |aw under Fed. R Cv. P
52(c)).°

A dism ssal under Rule 52(c) "is nade after the court has
heard all the evidence bearing on the crucial issue of fact, and
the finding [of fact] is reversible only if the appellate court
finds it to be "clearly erroneous.'" Fed. R Cv. P. 52(c), Notes
of Advisory Commttee, 1991 Anendnent, quoted in Southern Travel
Club, Inc. v. Carnival Air Lines, Inc., 986 F.2d 125, 128 (5th Cr

3 Rul e 52(c) states:

Judgnent on Partial Findings. If during a tria
wWthout a jury a party has been fully heard wth
respect to an i ssue and the court finds against the
party on that issue, the court may enter judgnent
as a mtter of law against that party on any
claim.. that cannot under the controlling |aw be
mai nt ai ned or defeated wi thout a favorable finding
on that issue, or the court may decline to render
any judgnment until the close of all the evidence.
Such a judgnent shall be supported by findings of
fact and conclusions of Jlaw as required by
subdivision (a) of this rule [requiring separate
findings of fact and concl usions of |aw.
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1993). "That is, we wll not set aside the district court's
finding in this regard unl ess, based upon the entire record, we are
“left with the definite and firmconviction that a m stake has been

comm tted. Southern Travel Cdub, 986 F.2d at 128 (quoting
Anderson v. City of Bessener Cty, 470 U S. 564, 573 (1985)). O
course, issues of law are freely revi ened.

The record provides anple evidence that Gooden did not act
with reckless or callous indifference to MIlsap's rights. |ndeed,
M Il sap concedes in his reply brief that he did not prove that
Gooden had prior knowl edge that the attack was going to occur. In
essence, MIIsap's clai magai nst Gooden is that he took too long to
call for help in stopping the fight.

In the incident report of the altercation in which MII|sap was
st abbed, * Gooden reported that he observed i nmates Danny Wafford,
Marvin Hoover, WIllie Redd, and two unidentified inmates noving
toward M| | sap at approximately 1:20 p.m Gooden testified that at
first, he did not realize that the inmates were threatening
M I | sap; as soon as he realized, however, that MI|I|sap was being
attacked, he called for help. In the incident report, Gooden ti ned
his call for help at 1:33 p.m He testified that he imedi ately
went to the yard, although his duties were to supervi se non-cont act
visitation at a location 30 to 40 feet from the exercise yard.
Aside fromcarrying a can of mace, Gooden was unarned, and di d not

have a key to the exercise yard. In any case, prison policy

4 The incident report was part of the evidence at trial.
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provides that solitary guards should call for assistance before
intervening in altercations between | arge nunbers of inmates.

Al t hough several wtnesses testified that the attack on
MIlsap lasted from 15 to 45 mnutes, the inmate who stabbed
MIlsap testified that the stabbing took | ess than one m nute, and
that it could not have been prevented by anyone outside the yard.
The district court, adopting the magi strate judge's findings of
fact, found that the altercation lasted only a few m nutes.

The district court also found that the inmates had been
i nadequately searched prior to entering the yard, and that the
guard tower fromwhich the yard i s nonitored was vacant at the tine
of the attack. While the court found that these facts may have
resulted fromnegligence on the part of sone officials, Gooden was
not at fault, especially because he was assigned to ot her duties at
the tine the attack occurred. The district court specifically
found that as soon as Gooden observed the attack beginning, he
call ed for assistance and went to the yard. Accordingly, it found
that MIllsap had failed to show that Gooden had acted wth
deli berate or callous indifferenceto MIlsap's need for protection
fromthe other inmates. These findings are not clearly erroneous.

2.

MIlsap also contends that defendants Booker, Bl ack
Arnmstrong, and Ross failed to foll ow prison procedures of searching
i nmat es before allowing theminto the exercise yard, and nonitoring
the yard fromthe guard tower. As well, he contends that sone or

all of the defendants have caused the prison to becone i ncreasingly



unsaf e because they have allowed gangs to proliferate. M1 sap
does not argue, however, that the dism ssal of defendants Booker,
Bl ack, Armstrong, and Ross, pursuant to 28 U S.C. § 1915(d), was
erroneous.

In any event, the record does not indicate that any of the
officers, even had they not been dismssed fromthe suit, would
have been |iable under § 1983. As stated, such liability requires
show ng that the defendants acted with "reckless or callous
indifference", or that they were "notivated by evil notive or
intent" when they disregarded plaintiff's constitutional rights.
Smth v. Wade, 461 U S. at 56 (1983), and cases cited supra. At
nmost, the magistrate judge found that "there may have been sone
negligence by not fully searching the inmates ... and ... in
| eavi ng the tower unoccupi ed" (enphasis added).® O course, this

does not rise to the level of a constitutional violation.?®

5 The only all egation that any def endant was nore t han negli gent
is Mllsap's statenent that defendant Mtchell knewin advance that
there would be a fight in the exercise yard. This testinony was
i nconsi stent with that of other w tnesses, however. Both defendant
Gooden and Danny Wfford (the i nmate who stabbed MI | sap, and who
testified on MI|sap's behalf) stated that the guards did not have
prior know edge of the fight. In any case, the allegation that
Mtchell may have acted with deliberate indifference pertains only
to Mllsap's suit against him and, as stated, defendant M tchel
was never served with process.

6 M I | sap al so contends that the innmates who attacked hi m have
not been prosecuted, and that the failure to prosecute them al so
violates his constitutional rights. This point is neritless.

MIlsap has no constitutional right to have another person
prosecuted. diver v. Collins, 914 F.2d 56, 60 (5th Gr. 1990).
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B

M Il sap al so asserts that his case was i nproperly referred for
trial to a magi strate judge. Although cases involving jury trials
may not be referred to a nmagistrate judge w thout the prisoner's
consent, Ford v. Estelle, 740 F.2d 374, 380 (5th Cr. 1984),
MIlsap requested, and was granted, a non-jury trial. And, 28
US C 8 636 expressly authorizes the referral of non-jury-trial
prisoner petitions to a magi strate judge.’ "Section 636(b)(1)(B)
aut hori zes the nonconsensual reference to a magistrate of a
prisoner petition challenging the conditions of confinenent so that
t he magi strate may conduct hearings and submt proposed findi ngs of
fact and recommendations for disposition to the district court.”
Archie v. Christian, 808 F.2d 1132, 1135 (5th Cr. 1987) (en banc).
In conformty with 8 636(b)(1)(B), the magistrate judge conducted
a hearing, then submtted his report and reconmendation to the
district court for independent review. In sum MIIsap's consent
was not required.

C.

M I | sap al so nai ntai ns that he was unabl e to ei ther conduct an

adequat e i nvestigation or serve Mtchell with process, because the

district court did not appoint counsel to represent him W review

! That section provides:

[A] judge may also designate a nmmgistrate to
conduct hearings, including evidentiary hearings,
and to submt to a judge of the court proposed
findings of fact and recommendations for the
disposition ... of prisoner petitions challenging
condi tions of confinenent.
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the denial of a notion to appoint counsel only for abuse of
di scretion. Unmer v. Chancellor, 691 F.2d 209, 212 (5th Gr.
1982). The district court was not required to appoi nt counsel for
MIlsap, an indigent plaintiff, for a 8 1983 claim absent
exceptional circunstances. Hulsey v. Texas, 929 F.2d 168, 172-73
(5th CGr. 1991) (citing Freeze v. Giffith, 849 F.2d 172, 175 (5th
Cr. 1988); Uner, 691 F.2d at 212). And, the district court has
the discretion to appoint counsel for pro se plaintiffs if doing so
woul d advance the proper adm nistration of justice. 28 US. C 8§
1915(d).

I n deci di ng whet her to appoi nt counsel because of excepti onal
circunstances, the district court should consider: (1) the type and
conplexity of the case; (2) whether the indigent is capable of
presenting the case adequately; (3) whether the indigent can
investigate the case sufficiently; and (4) whether the evidence
consists inlarge part of conflicting testinony that requires skill
in presenting evidence and in cross-exam nation. U ner, 691 F. 2d
at 213.

The facts in this case are not conplex. By the tine MIIsap
filed his notion for appointnent of counsel, he had denonstrated
his ability to represent hinself by filing pleadings, discovery
requests, and notions. Al so, he had represented hinself at the
Spears hearing.? MI|lsap does not suggest what additional
information an attorney would have uncovered through further

investigation; and it is not clear that an attorney would have had

8 A transcript of the Spears hearing has not been prepared.
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any nore success than did MIIsap in securing service of process on
Mtchell. MIlsap was capable of presenting his evidence
adequately at trial; and he vigorously cross-exam ned W tnesses.
Qur reviewof the record does not reveal exceptional circunstances;

the district court did not abuse its discretion.?®

For the foregoing reasons, the judgnent of the district court

IS

AFFI RVED,
o M Il sap al so has noved this court for appoi ntnent of counsel
for his appeal. For the reasons stated supra, appointnent of
counsel is inappropriate in this court, as it was in the district
court. Mtchell has denonstrated anply that he is able to

represent hinmself in this appeal, which presents no conpl ex | egal
gquestions. Accordingly, his notion for appointnent of appellate
counsel is DEN ED

Mtchell has al so noved for production of a trial transcript.
Al t hough he al so requested a transcript in the district court, in
connection with his notion for newtrial, that noti on was deni ed as
meritless. The present notion for production of a transcript was
filed after Mtchell's reply brief was filed; it is therefore
untinely. And, in any case, Mtchell has not shown why he needs a
trial transcript at this late date. Accordingly, his notion for
production of a transcript is DEN ED

Finally, Mtchell has filed several notions for injunctive
relief because of fears for his safety. In one, he states that
def endant Gooden was transferred to his cell block for the purpose
of intimdating him in another, that he may be noved from
protective custody, and, if so, that he nay be attacked by gang
menbers. Pursuant to the All-Wits Act, we may issue all wits
necessary or appropriate in aid of our jurisdiction and agreeable
to the usages and principles of law 28 U S. C § 1651. And, a
wit granting injunctive relief of the type MII|sap requests coul d
arguably be granted pending an appeal, iif MIllsap showed
exceptional circunmstances. See NAACP v. Thonpson, 321 F.2d 199,
200 (5th Cr. 1963). M1l sap has not denonstrated them H s
nmotions for injunctive relief are therefore DEN ED
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