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PER CURI AM !

Lang Fong Pritchett petitions for review of a decision of the
Board of Inmm gration Appeals denying her notion to reconsider an
order of deportation. W DENY the petition

| .

Pritchett, a native and citizen of Malaysia, entered the

United States in 1980 on a non-inmgrant visa. Pritchett .
I.N.S., 993 F.2d 80, 81 (5th Gir.), cert. denied, ___ US _ , 114
. Local Rule 47.5.1 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



S. . 345 (1993). In Cctober 1983, Pritchett married Aremnie
Royer, a United States citizen. ld. at 82. Royer filed an
imedi ate relative visa petition on Pritchett's behalf, and she
submtted an application for adjustnment of status in which she
stated that she and Royer were |living together as husband and w fe.
| d.

Pritchett filed for divorce fromRoyer in June 1985. 1d. An
i nvestigation revealed that her marriage to Royer was fraudul ent,
and that they had never resided together as husband and wife. |d.
In June 1986, Pritchett was charged with violating 18 U.S.C. 88 371
("Conspiracy to commit offense or to defraud United States"), and
1546 ("Fraud and msuse of visas, permts, and other entry
docunents") . 2 | d. In Septenber 1986, she pleaded guilty to
violating 18 U S.C. 8 1546, by making a false statenent on her
application for adjustnent of status. Id.

On the sane day that Pritchett entered her guilty plea, the
I NS i ssued an order to show cause, charging her with deportability
pursuant to 8§ 241(a)(5) of the Immgration and Nationality Act
(INA), for having violated 18 U S.C. § 1546. 1d. Pritchett was
found deportable by the immgration judge. The BIA dism ssed her
appeal .

In May 1992, Pritchett filed a notion to reopen with the BIA,

on the ground that an immediate relative petition had been filed

2 Section 1546 crimmnalizes, in pertinent part, "any false
statenent with respect to a material fact in any application,
af fidavit, or other docunent required by the immagration |laws". 18

U S. C. § 1546.



with the NS by her current husband, Roland, whom she had married
in May 1987. That July, the BI A denied her notion to reopen. CQur
court affirmed the BIA s decision in June 1993, and the Suprene
Court denied certiorari. Pritchett, 993 F.2d 80 (5th Cr.), cert.
denied, __ US __ , 114 S. C. 345 (1993).

On June 24, 1993, Pritchett again noved the BIA to reopen
and/ or reconsider, on the ground that she was no | onger deportable
because of a 1990 anendnent to the statute under which she was
found deport abl e. The BI A denied the notion in Novenber 1993
hol di ng that the anmendnent did not apply to Pritchett's case.

1.

Pritchett contends that the BIA abused its discretion in
denyi ng her notion for reconsideration. This contention turns on
the applicability of an anendnent to the statute under which she
was found deportable. "The granting of a notion to reopen is ..
di scretionary, and the Attorney General has broad discretion to
grant or deny such notions". Pritchett, 993 F.2d at 83 (internal
quotation marks and citations omtted). "Accordingly, we generally
review the BIA's denial of a notion to reopen only for abuse of
di scretion". | d. The applicability of the amendnent to INA 8§
241(a)(5) is a question of |aw which we review de novo. Silwany-
Rodriguez v. |.N S, 975 F.2d 1157, 1160 (5th Gr. 1992). Qur
review, however, is limted, because we accord "deference to the
Board's interpretation of immgration statutes unless there are
conpelling indications that the Board's interpretation is wong".

| d.



Pritchett was found deportable under fornmer INA 8§ 241(a)(5),
8 US C 8 1251(a)(5), which provided for the deportation of any
alien who had been convicted under 18 U.S.C. 8 1546. 18 U.S.C. 8
1251(a)(5) (1988). Section 241(a)(5) was anended in 1990, by
Section 602 of the Immgration Act of 1990, Pub. L. No. 101-649,
104 Stat. 4978 (Nov. 29, 1990), and was renunbered as 8§
241(a)(3)(B)(iii), andrecodified as 8 U.S.C. § 1251(a)(3)(B)(iii).
As anmended, INA 8§ 241(a)(3)(B)(iii) provides, in relevant part,
that "Any alien who at any tine has been convicted ... of a
violation of, or a conspiracy to violate, section 1546 of Title 18,
(relating to fraud and m suse of visas, permts, and other entry
docunents), is deportable". 8 USC 8§ 1251(a)(3)(B)(iii).
Pritchett acknowl edges that she was deportable wunder INA 8§
241(a) (5) (pre-anmendnent), which was triggered by any viol ation of
18 U.S.C. § 1546. However, because her conviction under 18 U. S. C
8§ 1546 related to a false statenent in an adjustnent of status
application -- which is not an entry docunent -- she maintains that
she is no |onger deportable under the anended version of the
statute, INA 8 241(a)(3)(B)(iii), because it applies only to
convictions under 18 U. S.C. § 1546, relating to fraud and m suse of
visas, permts, or other entry docunents.

The Bl A held that the amended version of the statute did not
apply to Pritchett, relying on section 602(d) of the Inmgration
Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978, 5082 (Nov. 29,
1990), which states that "[t] he anendnents nmade by this section ...

shall not apply to deportation proceedings for which notice has



been provided to the alien before March 1, 1991". It is undi sputed
that the order to show cause was served on Pritchett on Septenber
25, 1986. The BIA also noted that our court, in affirmng the
Bl A's previous order, had stated the sane position with regard to
the applicability of the anmendnent:

For deportation proceedings commenced on or after
March 1, 1991, the Imm gration Act of 1990, Pub. L.
No. 101-649, 104 Stat. 4978, revised and renunbered
the deportation and adm ssibility provisions. The
anti-fraud provisions under which Pritchett was
charged now appear as |INA section 241(a)(3)(B)

See 8 U . S.C. 8§ 1251(a)(3)(B); compare 8 U S.C. §
1251(a)(5) (1988) (pre-anmendnent version). Because

pr oceedi ngs agai nst Pritchett comenced in
Septenber 1986, the deportation aspect of her case
remai ns governed by the earlier provisions. See

Pub. L. No. 101-649.

Pritchett, 993 F.2d at 82 n.1 (enphasis in original); see also
Rodriguez v. |I.N S, 9 F.3d 408, 409-10 n.3 (5th Gr. 1993)
(stating, in dicta, that the 1990 anmendnents to fornmer 88
241(a)(11) and 241(a)(14) "apply only to deportati on proceedi ngs
for which notice of a deportation hearing was given on or after
March 1, 1991").°3

Despite the plain |anguage of Section 602(d) of the

Imm gration Act of 1990, which expressly provides that the

3 The INS asserts the above-quoted footnote from our court's
opinioninPritchett's prior appeal constitutes the | aw of the case
on the issue of the applicability of the anendnent. W disagree.
The applicability of the anmendnent was not at issue in Pritchett's
prior appeal; rather, the issue was whether the BIA abused its
discretion inrefusing to reopen the deportation proceedi ngs on the
basis of Pritchett's husband's petition for an imedi ate rel ative
vi sa. See Pegues v. Morehouse Parish School Bd., 706 F.2d 735, 738
(5th Gr. 1983) (obiter dicta does not serve as the basis for
application of law of the case doctrine, which operates to
forecl ose re-exam nation of decided issues).



anendnents do not apply to proceedings, such as Pritchett's, in
which the alien received notice before March 1, 1991, Pritchett
contends that a savings clause, in Section 602(c), supports her
contention that the anmendnents apply. That clause provides:

Notw t hstanding the anmendnents made by this

section, any alien who was deportabl e because of a

conviction (before the date of the enactnent of

this Act) of an offense referred to in paragraph

(15), (16), (17), or (18) of section 241(a) of the

Imm gration and Nationality Act, as in effect

before the date of the enactnent of this Act, shal

be considered to remain so deportable. Except as

ot herwi se specifically provided in such section and

subsection (d), the provisions of such section, as

anended by this section, shall apply to all aliens

described in subsection (a) thereof notw thstandi ng

that (1) any such alien entered the United States

before the date of the enactnent of this Act, or

(2) the facts, by reason of which an alien is

described in such subsection, occurred before the

date of the enactnent of this Act.
Pub. L. No. 101-649, 8§ 602(c), 104 Stat. 5081-82. Pritchett
contends that, because the first sentence of the savings clause
provides that persons found to be deportable under subsections
(15), (16), (17), and (18) of the pre-anmendnent version of § 241(a)
shall remain deportable notwi thstanding the 1990 anendnents,
Congress nust have intended that persons found to be deportable
under ot her subsections repealed by the 1990 anendnents woul d not
be considered to remain deportable. In other words, Pritchett
asserts that, because there is no savings clause relating to forner
8§ 241(a)(5) insofar as it deals wth deportability for convictions
under 18 U.S.C. 8§ 1546 which do not involve fraud related to entry
docunents, she is no | onger deportabl e because the 1990 anendnents

repeal ed that ground for deportability.



Pritchett's interpretation overl ooks the second sentence of
t he savings cl ause. That sentence provides, in pertinent part,
that the anmendnents shall apply except as otherw se specifically
provided in, inter alia, subsection (d). As stated, that
subsection provi des that the anendnents do not apply to proceedi ngs
in which the alien received notice before March 1, 1991. Because
Pritchett received notice before then, the BIA correctly held that
the anendnents do not affect her deportability under fornmer 8§
241(a) (5).

The BIA's interpretation of the Immgration Act of 1990 is
reasonable, and it is consistent with statenents in two opi ni ons of
our court, including our opinion in Pritchett's prior appeal. The
BIA did not abuse its discretion in refusing to reconsider its
order of deportability.

L1,
For the foregoing reasons, the petition for reviewis

DENI ED.



