UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-5501

Dennis Wayne Garrett,
Peti ti oner- Appel | ee,
VERSUS

U. S. Parol e Comm ssi on,

Respondent - Appel | ant .

Appeal fromthe Determ nation of
the United States Parole Conmm ssion
(Determ nation under 18 U.S.C. § 4106A)

(Decenber 6, 1994)

Bef ore Judges REYNALDO G GARZA, DeMOSS, BENAVIDES, CIRCU T
JUDGES.

PER CURI AM !

Garrett was arrested and sentenced in Mexico for narcotics
violations. Pursuant to a prisoner exchange treaty, he was
transferred to the United States and incarcerated at the federal
Correctional Institution at La Tuna, Texas. Garrett appeals the

United States Parole Conm ssion's determ nation of a rel ease date

. Local Rule 47.5 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



and period of supervised release. W affirm
| .

Garrett was arrested on August 12, 1988 for possession and
transportation of marijuana and was sentenced to ninety-eight
mont hs' inprisonnent. On April 16, 1993, Garrett was transferred
to the United States pursuant to the Treaty on the Execution of
Penal Sentences, Novenber 26, 1976, United States--Mxico, 20 UST
7399, T.1.A S. No. 8718. The Pre-Sentence Report ("PSR') found the
equi valent offense in the United States to be possession wth
intent to distribute marijuana, which carries a base offense | evel
of 36 under the Sentencing CGuidelines. The PSR recomended a two-
| evel downward adjustnent for acceptance of responsibility and a
two-l evel downward adjustnent for Garrett's mnor role in the
of f ense.

In a July 27, 1993 hearing before an exam ner panel, Garrett
requested an additional two-level downward departure for his m nor
role in the offense. The panel reconmmended that the United States
Parole Comm ssion (the "Comm ssion") grant this request, for a
total offense level of 30, with a resulting GQuideline range of 97-
121 nonths. |t then reconmmended a further downward departure based
on torture endured by Garrett, resulting in a release date of
ei ghty-eight nonths, or Novenber 11, 1994. The panel then
recommended a 15% reduction to reflect good conduct tinme credits,
resulting in a final rel ease date of seventy-five nonths. Finally,
the panel recommended that Garrett serve a period of supervised

release to the full term of the foreign sentence, in this case



twenty-three nmonths.? The Conmi ssion concurred with the panel's
assessnent and set a release date after seventy-five nonths
i npri sonment and a supervi sed rel ease peri od of twenty-three nonths
to extend to the full termof the foreign sentence.?

At the tinme the Comm ssion set this rel ease date, the Bureau
of Prisons had conputed that Garrett was eligible for 384 good
conduct tine days, based upon 105 pre-transfer work credit days,
resulting in a good conduct tine release date of June 10, 1995.
The exam ner panel relied on that dateinits recommendation to the
Comm ssion. However, the Bureau of Prison's initial calculation
was erroneous. It later learned that Garrett was entitled to nore
pre-transfer work credit days and advanced his good conduct tine
rel ease date to sixty-two nonths, or Cctober 10, 1993.

Based upon this corrected i nformati on, the Conm ssi on reopened
the case to nodify its determ nation. The redeterm nation ordered
that Garrett "continue to expiration" -- that is, until the good
conduct tinme rel ease date determ ned by the Bureau of Prisons, and
thereafter serve a thirty-six nonth period of supervised rel ease
until the full termof his foreign sentence. Garrett appeals the
nmodi fication of his period of supervised rel ease.

.
Under 18 U.S.C. 8§ 4106A(b)(1)(A) (1985 & Supp. 1994), the

2 There is sonme conflict in the record as to whether the
supervi sed rel ease period was 22 or 23 nonths. Because the
Comm ssion intended Garrett to serve until the full termof his
foreign sentence, or 98 nonths, we assune that 23 nonths was the
i ntended period and that 22 nonths was a typographical error.

3The Conmission is authorized to determne a rel ease date
and period of supervised release, not to sentence a transferred
prisoner. Navarrete v. U S. Parol Conmm ssion, 34 F.3d 316, 319
(5th Gr. 1994).




Comm ssi on nmust set a rel ease date and peri od of supervised rel ease
for a transferee as if the transferee had been "convicted in a
United States district court of a simlar offense.” Section
4106A(b) (1) (c) provides that the conbi ned periods of inprisonnent
and supervised release cannot exceed the term of inprisonnent
i nposed by the foreign court.

Wen Garrett's rel ease date was determ ned, transferees were
entitled to two conpeting release dates, the earliest of which
controlled.* One was the good conduct tine rel ease date deterni ned
by the Bureau of Prisons pursuant to 18 U . S.C. 8§ 4105 (the "4105
rel ease date"), including pre- and post-transfer good conduct tine
credits. The other was the release date determned by the
Comm ssion pursuant to 18 U S.C. 8§ 4106A (the "4106A rel ease
date"), based upon the applicable Sentencing Guidelines. [If the
4105A release date was earlier, the Comm ssion would order the
transferee to "continue to expiration,"” that is, until the 4105
rel ease date. If the 4106A release date was earlier, the
Commi ssion woul d adj ust its rel ease date by 15%to reflect a United
State's offender's typical good conduct tine credit.

Here, the exam ner panel concluded that the 4106A rel ease date
of seventy-five nonths was earlier, based upon the Bureau of
Prison's erroneous cal cul ation. To prevent the conbi ned peri ods of
i nprisonment and supervised release from exceeding the foreign

sentence, the panel truncated the supervised release date to

4 The regul atory schene for cal cul ati ng good conduct tine
credits has been anmended since Garrett's determ nation was nade.
See 28 CF. R § 2.62 (as anended May 20, 1994). However, the
anendnents do not nodify the supervised rel ease period of anyone
currently serving a supervised rel ease term

4



twenty-three nonths instead of the thirty-six nonth mninum
requi red under the Guidelines. Upon | earning that the good conduct
tinme rel ease date had been cal cul ated from erroneous information,
the Commi ssion reopened its determnation and ordered the
transferee to "continue to expiration,” followed by a thirty-six
month term of supervised release. Thus, the Conm ssion advanced
Garrett's rel ease date by thirteen nonths but increased his period
of supervised release to the full termof his foreign sentence.

On appeal, Garrett clainms that the Comm ssion had no authority
to reopen its determnation and extend the period of supervised
rel ease. The Conmm ssion can reopen or nodify a release date
determ nation only in certain, enunerated circunstances. See 18
CF.RS§ 2.62(k) (1993). Under (k)(1)(ii), a hearing is required
under the circunstances listed in 2.62(k)(2),(3),(4) and (5),
unless the action taken is favorable to the transferee and no
factual 1ssue nust be resol ved. No hearing is required under
(k)(6), which provides that "[t]he Conmssion my nodify a
determ nation based upon a clerical mstake or other error in
accordance with Federal Rules of Crimnal Procedure Rule 36."
Because we conclude that the Conm ssion was authorized to reopen
its determ nation under (k)(6), we do not reach the issue whether
the redeterm nation was favorable to Garrett.

The Conmi ssion argues that it could reopen the case under
section 2.62(k)(6) because the record omtted nore than 600 days of
pre-transfer work credit that the Comm ssion otherwi se woul d have
considered in determning the period of supervised release.

Garrett contends that this omssion is not one recognized by



Federal Rule of Crimnal Procedure Rule 36, which provides that
"clerical mstakes in judgnents, orders or other parts of the
record and errors in the record arising fromoversight or om ssion
may be corrected by the court at any tine and after such notice, if
any, as the court orders." According to Garrett, the cal cul ation
of work credits is not part of the record in the proceedi ng before
t he Comm ssion because work credit calcul ations are the domain of
t he Bureau of Prisons.

While Garrett acknow edges that the Conm ssion nmay consider
good conduct tine credits when it sets a rel ease date and nay set
the date so that the actual tinme served plus supervised rel ease
equals the foreign sentence, see Thorpe v. United States Parole
Comm ssion, 902 F.2d 291, 292 (5th Gr.), cert. denied, 498 U S.
868 (1990), he contends that once the Conm ssion sets that date, it
should to be left to the Bureau of Prisons to calculate the
credits.?® However, if the Comm ssion can consider good conduct
tinme in determning an initial release date, that information nust
be in the record. Although the actual calculation is not part of
the record, a Sentence Data Report in the record, dated June 8,
1993, indicated that Garrett was entitled to 384 good conduct tine
days based upon 105 days of pre-transfer work credits. A second

Sentence Data Report, dated Septenber 29, 1993, contains the

5 Garrett's interpretation runs counter to Cannon v.
United States Parole Comm ssion, 961 F.2d 82 (5th Gr. 1992),
reh'g denied, 973 F.2d 1190 (5th Cr.), cert. denied, 113 S. C
2354 (1993), which held that the Conmm ssion has the
responsibility for calculating all pre-transfer work credits.
However, after Cannon the regul ati ons were anended to provide
that the Bureau of Prisons shall make all good conduct tine
deductions. See 28 CF.R § 2.62(a)(5).
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follow ng notation: "Recei ved Mexican docunent on 09-22-1993,
correcting work credit days from 105 to 713." Moreover, 18 U S. C
8 4106A(b)(1)(B)(ii) requires the Comm ssion to consider "any
docunents provided by the transferring country" in making its
determ nati on.

Thus, there was an omssion in the record that would have
affected the Comm ssion's determ nation. If the original 4105
rel ease date had been cal cul at ed based upon correct information, it
woul d have been in advance of the 4106A release date, and the
Comm ssi on woul d have determ ned that Garrett should "continue to
expiration"” and thereafter serve a three-year supervised rel ease
period as required under the GCuidelines. Garrett has never
presented any mtigating factors that would entitle him to a
departure fromthe three-year mnimum To prevent the Comm ssion
from nodifying its supervised release determ nation based upon
information it otherw se woul d have consi dered but for a m staken
pre-transfer work credit calculation would allow Garrett to reap a
w ndfall benefit from a determnation that was based upon an
erroneous sentence conputati on.

We therefore affirm the Commssion's nodification of its
determ nation of Garrett's rel ease date and period of supervised
rel ease.

AFF| RMED.



