IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5374
Conf er ence Cal endar

JAMVES HENRY JOHNSON
Pl ai ntiff-Appellant,
vVer sus
MELVI N D. WH TAKER,
Def endant - Appel | ee.
Appeal fron{tﬁe-U6i{ed ététés-u-strict Court

for the Eastern District of Texas
USDC No. 9:93cv108

(March 22, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
BY THE COURT:

| T IS ORDERED t hat Janes Henry Johnson's notion for |eave to

appeal in forma pauperis (IFP) is DENIED. The appeal |acks

arguable nerit and is, therefore, frivolous. Howard v. King, 707

F.2d 215, 219-20 (5th Gr. 1983). Because the appeal is
frivolous, it is DISMSSED. See 5th Cr. R 42.2.

Because the district court did not conduct a Spears! hearing
or afford Johnson any other opportunity to anend his pl eadi ngs,
the 28 U.S.C. 8 1915(d) dismssal is premature if the conplaint,
viewed in its nost favorable light with all its allegations

accepted as true, states a colorable claim Foulds v. Corley,

833 F.2d 52, 53-55 (5th Gr. 1987).

! Spears v. MCotter, 766 F.2d 179 (5th G r. 1985)
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Accordi ng to Johnson's conpl ai nt, Judge Melvin D. Wit aker,
a state court trial judge, inproperly denied Johnson his
constitutional right to appeal his crimnal conviction. Johnson
does not allege facts indicating that Judge Witaker | acked

jurisdiction over the subject nmatter or acted in a nonjudicial

capacity. See Stunp v. Sparkman, 435 U S. 349, 359, 98 S. C

1099, 55 L.Ed.2d 331 (1978) (even grave procedural errors do not
deprive a judge of all jurisdiction). Thus, his clains
concerning the judge are not actionabl e because the judge is

absolutely imune fromdanmages liability. See Malina v.

Gonzal es, 994 F.2d 1121, 1124-25 (5th Gr. 1993).

Finally, Johnson's "notion for discovery" is DEN ED



