IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4958
Summary Cal endar

AUDREY DUPLECHI N
Pl ai ntiff-Appellant,
ver sus

DONNA E. SHALALA, Secretary of
Heal th and Hunan Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
(92 CV 460)

(March 22, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Audr ey Dupl echin applied for disability i nsurance benefits and
suppl enental security incone on June 22, 1990. She alleged that
she was di sabl ed because she suffered fromdi abetes and hi gh bl ood
pressure. Duplechin's applications were denied initially and on

reconsi der ati on.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Represented by counsel, Duplechin appeared for a hearing
before an Adm ni strative Law Judge (ALJ). The ALJ determ ned t hat
Dupl echin was not entitled to a period of disability or disability
i nsurance benefits and was not eligible for supplenental security
i ncone, and Dupl echin requested a review of the decision by the
Appeal s Council. The Appeal s Council allowed Dupl echin's attorney
to submt additional evidence for the record. After review ng the
addi tional evidence, the Appeal s Council deni ed Dupl echin's request
for review, and the ALJ's deci sion becanme the final decision of the
Secretary.

Dupl echin filed a conplaint in the district court seeking
review of the Secretary's decision. Duplechin and the Secretary
moved for summary judgnent. The magi strate judge recommended t hat
the district court enter summary judgnment in favor of the Secretary
and dism ss the action. After considering Dupl echin's objections,
the district court adopted the report and recomendation of the
magi strate judge and di sm ssed the suit.

I

Dupl echin's appeal raises the basic issue whether the
Secretary's finding that she was not disabled is supported by
substanti al evidence. She urges that the district court erred by
finding that the Secretary properly rejected the hearing testinony
of Dupl echin's daughter and Dr. M chael Berard' s report, which was
filed as supplenental evidence with the Appeals Council. She

suggests that the district court should have rejected the Appeals



Council's determnation that Dr. Berard's report did not have an
evidentiary basis, and that the court should have renmanded the
matter to the Secretary for consideration of other new evidence.
This court limts its reviewto two issues: "(1) whether the
Secretary applied the proper |egal standards, and (2) whether the
Secretary's decision is supported by substantial evidence on the

record as a whole." Anthony v. Sullivan, 954 F.2d 289, 292 (5th

CGr. 1992).
I

First, the ALJ found that Duplechin had not engaged in
substantial gainful activity since her alleged onset date of
January 14, 1989. Based on reports from Duplechin's treating
physi ci ans and four consul tative eval uati ons, the ALJ further found
that Duplechin suffered from a severe inpairnent due to a
conbi nation of hypertension, insulin-dependent diabetes nellitus,
obesity, and an adjustnent disorder with m xed enotional features.
Next, the ALJ found that Duplechin, represented by counsel, had
failed to prove that she was di sabl ed per se under Social Security
regul ati ons because she had presented no argunent or evi dence that
woul d support such a finding. The ALJ then determ ned that
Dupl echin was not disabled within the neaning of the Social
Security Act because she was capable of performng her past

rel evant work as a seanstress.



11
A
"I'f the Secretary's findings are supported by substanti al
evi dence, they are conclusive and nust be affirned." Anthony, 954
F.2d at 295. "Substantial evidence is that which is relevant and
sufficient for a reasonable mnd to accept as adequate to support
a conclusion; it nust be nore than a scintilla, but it need not be
a preponderance." 1d.
B

Dupl echin suffers from diabetes, obesity, hypertension,
degenerative arthritis. She has inpaired vision, which can be
corrected with gl asses, and she suffers froman adj ust nent di sorder
with m xed enotional features.

Dupl echin's internist, Dr. Nix, and his partner, Dr. Bordel on,
treated Duplechin for diabetes from January 1989 through March
1991. Dr. Nix hospitalized Duplechin for insulin therapy and a
cardi ac evaluation in January 1989. Medical tests showed evi dence
of mld left ventricular hypertrophy and borderline cardi onegaly
wth no evidence of failure. |In March 1990, Dr. Bordel on reported
that Duplechin's daughter had called him because Duplechin
allegedly tried to kill herself by driving into the path of a
truck. He referred Duplechin to University Medical Center for an
eval uation, but she denied having suicidal thoughts.

Dupl echin received four consultative examnations in

connection wth her application for disability benefits.



Dr. Donald Gemllion, aninternist, exam ned Dupl echin on July 12,
1989. Dupl echin conpl ai ned of diabetes, high blood pressure,
arthritis, and chest pain. Dr. Gemllion determ ned that
Dupl echin suffered frominpaired vision, which could be corrected
W th gl asses, degenerative arthritis, and that she had a history of
di abetes nellitus. Dr. Gemllion noted that Duplechin's physical
probl ens should not Iimt her activities.

Dr. Samuel Stagg, an internist, examned Duplechin on
August 14, 1990. Duplechin told Dr. Stagg that she suffered from
di zzi ness and headaches caused by her diabetes and high bl ood
pressure. She conplained that she was nervous and that she
experi enced chest pains when she becane angry at her grandchil dren.
Dr. Stagg di agnosed Dupl echin as suffering fromobesity, a diabetic
hi story, and controll ed hypertension. Dr. Stagg stated that, based
on her history and his physical exam nation, he did not see why
Dupl echin could not do "nost anything she w shes."

Dr. Larry Baker, an ophthal nol ogi st, exam ned Dupl echin on
Cct ober 9, 1990. Dr. Baker determ ned that Duplechin's vision
could be corrected to 20/20 with gl asses, and that she had no work
restrictions related to her visual inpairnent.

Dr. Sam Benbow, a psychiatrist, examned Duplechin on
March 29, 1991. Dupl echin told Dr. Benbow that her daughter's
statenents to Dr. Bordelon about Duplechin's alleged suicidal
tendenci es were untrue. Dr. Benbow found that Dupl echin was alert,

cooperative, and in good contact wth her surroundings. He



di agnosed her as suffering from "mld chronic anxiety and
depression that in and of itself would not totally preclude sone
type of gainful enploynent."”

After the hearing before the ALJ, Duplechin's attorney
arranged for her to be exam ned by clinical psychol ogist M chael
Berard. Dr. Berard's report, which concluded that Duplechin was
not capable of gainful enploynent, was submtted to the Appeals
Counci | as suppl enental evidence.

Dupl echin also filed in the district court areport of a chest
x-ray taken March 18, 1992, which indicated "sone enlargenent of"
her heart.

C

Dupl echin testified at the hearing that she had stopped
wor ki ng as a babysitter because she had dizzy spells and her feet
were swollen. She stated that now her |egs, feet, and hands hurt
constantly. She is unable to walk nore than a block wthout
getting tired. Her nmenory is bad, and she has frequent dizzy
spells. She is too nervous to be around her grandchildren or to go
shoppi ng. She once threatened to drive into a truck because her
grandchildren were nmaking noise in the car, and the noise was
gi ving her a headache.

Dupl echin's daughter confirmed her nother's conplaints of
nervousness and physical limtations.

Dupl echin was 48 years ol d when she appeared before the ALJ.
She infornmed the ALJ that she had conpl eted the eighth grade, and



that she could read, wite, and do basic arithnetic. She had
wor ked as cashi er and assi stant manager of a conveni ence store for
eight and one-half years until the business was sold in 1983
After that, she cared for children in her honme. Before Duplechin
took the job in the convenience store, she had worked for
approxi mately one year as a sew ng nachi ne operator.

|V

Dupl echin argues on appeal that the district court erred by
finding that substantial evidence supported the Secretary's
deci si on because the Secretary "ignored" Dr. Berard's report and
the testinony of Duplechin's daughter.

The ALJ eval uated the testinony of Dupl echin and her daughter
inthe light of the lack of objective evidence and the absence of
a nedical diagnosis of disability. The ALJ noted that Dupl echin
had repeatedly failed to follow her doctors' advice concerning
proper managenent of her diabetes and that Duplechin's credibility
was underm ned by the fact that her nedical records did not reflect
synptons of the severity that she descri bed at the hearing.

The Appeals Council rejected Dr. Berard's conclusion that
Dupl echin was unenpl oyable because Berard had provided "no
evidentiary basis for reaching this conclusion,” and because "it
[was] readily apparent” that Berard's report was based on
Dupl echin's subjective reports of her synptons. This determ nation
was wthin the discretion of Appeals Council because Dr. Berard's

opi ni on was not consistent wth other substantial evidence in the



record. Spellman v. Shalala, 1 F.3d 357, 365 (5th Cr. 1993).

When the evidence is conflicting and it involves credibility
determnations, it is "[t]he Secretary, not the courts, [who] has
the duty to weigh the evidence, resolve material conflicts in the

evi dence, and decide the case." Chaparro v. Bowen, 815 F. 2d 1008,

1011 (5th Gr. 1987). The Secretary's determ nation that Dupl echin
is not disabled because she can perform past relevant work as
seanstress involves a credibility determ nation

\Y

Dupl echin also argues that the district court should have
remanded the case to the Secretary for consideration of additional
X-ray evidence.

A remand is appropriate when new evidence is material and
there was good cause for not having included it previously. The
materiality prong requires the claimant to show a reasonable
possibility that the new evidence would have changed the
Secretary's determ nation. Inplicit in that criterion is the
requi renent that the new evidence relate directly to the period of
disability that was consi dered by the Secretary. The new evi dence
may not relate to a disability that was acquired after the
Secretary's determnation or to a deteriorationin a condition that
was not disabling when the Secretary's determ nati on was nmade. 42

U S.C. 8 405(g); Bradley v. Bowen, 809 F.2d 1054, 1058 (5th Cir.

1987) .



The new x-ray evidence is not material because there is no
evidence that it is related to Duplechin's claimof disability due
to diabetes and high bl ood pressure. Accordingly, a remand is
unnecessary. The lack of a remand will not preclude Dupl echin from
havi ng the new evi dence consi dered because this evidence may form

the basis of a new Social Security claim Johnson v. Heckler, 767

F.2d 180, 183 (5th G r. 1985).
W
Because substantial evidence supports the Secretary's
determ nation that Dupl echin was not di sabl ed, the judgnent of the
district court is

AFFI RMED?

The notion to file additional record excerpts is denied
because the material sought to be included is irrelevant to the
di sposition of this appeal.



