UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 93-4886
(Summary Cal endar)

ARTHUR BARLOW
463- 46- 6347,

Pl ai ntiff-Appellant,
VERSUS
SECRETARY, HEALTH & HUMAN SERVI CES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(90- CVv-99)

(July 5, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Art hur Barl ow seeks judicial review, under 42 U S.C. 8§ 405(Q)
(1988), of a final decision of the Secretary of Health & Human
Services ("the Secretary") denying him disability benefits.
Finding no reversible error, we affirm

Bar| ow contends that the Secretary's decisionis not supported

by substantial evidence because the Admnistrative Law Judge

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



("ALJ") relied exclusively on the Medical-Vocational Guidelines
("the Guidelines"), 20 CF.R Pt. 404, Subpt. P, App. 2, in finding
that Barlow was not disabled. Barlow argues that his chest pain
and shortness of breath))resulting from a heart condition))are
nonexertional inpairnents, and that a finding on the issue of
disability may not be nmade exclusively on the basis of the
@Quidelines where the «claimant suffers from nonexertional
impairments.! Barlow correctly states the general rule))that the
Guidelines may not be relied upon exclusively where the clai nant
suffers fromnon-exertional inpairnents. See Fraga v. Bowen, 810
F.2d 1296, 1304 (5th G r. 1987). However, Barlow s argunent fails
because the record does not show that his alleged nonexertiona
inpai rments significantly conpromsed his residual functional
capacity. See id. ("Wen . . . the claimant['s] . . . non-
exertional inpairnments do not significantly affect his residua
functional capacity, the ALJ may rely exclusively on the Quidelines
in determning whether there is other work available that the
claimant can perform).

In Fraga v. Bowen, the clainmnt argued that the ALJ erred by
relying on the guidelines, because his back pain anmounted to a
nonexertional inpairnent. See id. at 1304. W rejected that

contention because (1) the ALJ found that the claimnt had the

1 See 20 C.F.R Pt. 404, Subpt. P, App. 2, 8§ 200.00(e)
("Since the [Guidelines] are predicated on an individual's having
an i nmpairnment which manifests itself by limtations in neeting the
strength requirenments of jobs [i.e. an exertional inpairnent], they
may not be fully applicable where the nature of an individual's
i npai rment does not result in such limtations . . . .").
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residual functional capacity to performlight work; (2) the ALJ
determned that the claimant's capacity for |ight work "was not
significantly conprom sed" by his nonexertional inpairnents; and
(3) those determ nations were supported by substantial evidence.
See id. Simlarly, in Selders v. Sullivan, 914 F.2d 614 (5th Cr
1990), the claimant argued that the Secretary inproperly relied on
the Cuidelines where the claimant suffered from nonexertional
i npai rments of pain, anxiety, and low intelligence. See id. at
618. That argunent fail ed because the ALJ found that the clai mant
had t he resi dual functional capacity to performlight work, and the
record did not support the conclusion that the claimant's residual
functi onal capacity was further reduced by the alleged
nonexertional inpairnments. See id. at 618-19 (citing Fraga). 1In
Dom nick v. Bowen, 861 F.2d 1330 (5th Cr. 1988), we held that
"[t]he ALJ . . . was entitled to use the Medical-Vocational
Cui delines since he nade a determ nation supported by the record
that Dom nick's nonexertional inpairnments did not significantly
affect her residual functional capacity."” ld. at 1333 (citing
Fraga) .

Barl ow s argunent fails, based on the reasoning applied in
Fraga, Sel ders, and Dom nick. The ALJ determ ned that Barl ow "has
the residual functional capacity for the full range of nedium
work," and al so determ ned that Barlow s "testinony of pain, other
subj ective conplaints, and functional limtation is neither fully
credible nor supported by the objective clinical findings."

Furthernore, the record as a whole supports the ALJ's concl usion

-3-



that Barl ow did not suffer chest pain or shortness of breath which
woul d prevent him from perform ng nedi um work. Because Barlow s
al | eged nonexertional inpairnents do not significantly conprom se
his residual functional capacity, under Fraga, Selders, and
Domnick the ALJ was entitled to rely wupon the Quidelines
exclusively in deciding that Barlow is not disabl ed.?

Barl ow al so contends that the ALJ denied hima full and fair
hearing by failing (1) to informhimof his right to counsel and
the availability of counsel for free or for a reduced rate; and
(2) to develop the record nore fully by conducting a |onger
heari ng. W do not consider the nerits of Barlow s argunent,
because he failed to raise it below, either before the Appeals
Council or before the district court. See Bowman v. Heckler, 706
F.2d 564, 568 (5th Gr. 1983) (holding that issue "was not raised
bel ow, and we cannot now consi der that issue"); Dom nick, 861 F.2d
at 1332 (hol ding that we had no jurisdiction to reviewissue raised
for first tine on appeal to this Court, because claimant had not
exhausted her adm nistrative renedies (citing 42 U.S.C. 8 405(qg))).

Barl ow al so contends that the ALJ "failed to properly consi der
his conplaints of pain" in determning that his "testinony of pain

[was] neither fully credible nor supported by the objective
clinical findings." Barlowrelies on Smth v. Schwei ker, 728 F. 2d

1158 (8th G r. 1984), and Sinonson v. Schwei ker, 699 F.2d 426 (8th

2 Because the ALJ was entitled to rely exclusively on the
Guidelines, he was not required to ask the vocational expert
whet her Barlow could perform jobs which existed in the nationa
econony. See Fraga, 810 F.2d at 1304-05.
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Cir. 1983). Those cases stand for the propositions that (1) an
"ALJ may not disregard a claimnt's subjective conplaints of pain

sol ely because there exists no objective evidence in support of

such conplaints,” Sinonson, 699 F.2d at 429; see also Smth, 728

F.2d at 1163; (2) an ALJ may not disbelieve "subjective reports of
pain because . . . [the <claimant] cannot show the exact

physi ol ogi cal source of his pain," Sinonson, 699 F.2d at 429; and

(3) an ALJ "may not circunvent these principles . . . “under the
guise of acredibility finding.'" Smth, 728 F.2d at 1163 (quoti ng
Si nonson) .

The ALJ's ruling did not run afoul of the Eighth Grcuit's
decisions in Smth and Schweiker. Al t hough the ALJ questioned
whet her Barl ow s chest pain was related to his heart condition, the
record does not establish that the ALJ discredited Barlow s
subj ective reports of pain nerely because of a |ack of objective
verification, or because of Barlow s failure to identify the exact
physi ol ogi cal source of his chest pain. The ALJ noted that "[t]he
medi cal evidence from Veterans Adm nistration Hospital [did] not
docunent any significant objective or subjective synptons of chest
pain." The ALJ further observed that Barlow saw his cardi ol ogi st
only infrequently, and on one visit did not report any chest pain.
The ALJ explicitly found that Barlow s testinony of pain was
"neither fully credible nor supported by the objective clinical
findings." Furthernore, at the hearing before the ALJ Barl ow
testified that he had | ast taken his pai n nedi cati on))whi ch he t ook

whenever he experienced chest pain))a nonth before the hearing and
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two nonths before that, even though he occasionally wal ked for
exerci se, went grocery shopping, drove a car, and cooked his own
meal s. That evidence is inconsistent with Barlow s assertion that
he was unabl e to do any kind of work because his chest pain was too
severe, and both Smth and Sinonson recognize that an ALJ may
discredit a claimant's subjective reports of pain because of
"“i nherent inconsistencies or other circunstances." Sinonson, 699
F.2d at 429; see also Smth, 728 F.2d at 1163. Barlow s argunent
prem sed on Smith and Sinonson is therefore without nerit.

Barl ow also contends that the ALJ "did not sufficiently
articul ate any reasons to overcone the objective nedical evidence
supporting [his] conplaints of pain in this case." Barlowrelies
on Abshire v. Bowen, 848 F.2d 638 (5th Cr. 1988), where we stated
that "an ALJ's unfavorable credibility evaluation of a claimant's
conplaints of pain will not be upheld on judicial review where the
uncontroverted nedi cal evidence shows a basis for the claimant's
conpl ai nts unl ess the ALJ wei ghs t he obj ective nedi cal evidence and
assigns articulated reasons for discrediting the claimnt's
subj ective conplaints of pain." |d. at 642. Barlow s reliance on
Abshire is m splaced, and his argunent fails, for several reasons.
First, the evidence does not show a basis for Barlow s conpl ai nt
that his chest pain prevented him from perform ng nedi um worKk.
Bar| ow was di agnosed with heart di sease, and he has been prescri bed
medi cine to relieve pain caused by his heart condition, but he does
not cite, and we have not found, any objective nedical evidence to

support his contention that the chest pain was so severe that it

- 6-



prevented himfromperform ng nmediuml evel work. Furthernore, the
ALJ considered the objective nedical evidence and stated reasons
for discrediting Barlow s testinony. In his witten decision the
ALJ reviewed the nmedical evidence in the record. He al so noted
that Barl owvisited his cardi ol ogist infrequently, and that neither
the records of Barlows followup treatnent at the Veterans
Adm ni stration Hospital, nor Barlows cardiologist's notes
regarding a recent visit, revealed conplaints of chest pain. In
light of the foregoing, the rule stated in Abshire does not support
reversal of the ALJ's determ nation that Barlow s conplaints of
di sabling pain were not credible.

Lastly, Barlow contends that reversal is required because the
ALJ "did not give proper weight to the diagnoses of [his] treating
physicians." Barlow cites to reports of his treating physicians
whi ch he alleges were entitled to greater wei ght. However, Barl ow
failstocite tothe ALJ's decision))nerely alleging, in conclusory
fashion, that the ALJ "substituted his own opinions as to
[Barl ow s] nedical status and pain.” Because Barlow fails to
explain wth any degree of particularity where or how the ALJ gave
i nadequat e wei ght to any of the nedi cal opinions of his physicians,
he has not presented an argunent which will permt us to reviewthe
merits of his claim It is therefore waived. See Friou v.
Phillips Petr. Co., 948 F.2d 972, 975 (5th Cr. 1991) ("A party who
i nadequately briefs an issue is considered to have abandoned the
claim™").

W t herefore AFFI RM



