IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4144
unmary enaar
(S Cal endar)

MARG E A. PI CKETT, ET AL.,
Pl aintiffs-Appellants,

ver sus

RTS HELI COPTER LEASI NG CORP. ,
ET AL.,

Def endant s,
PETROLEUM HELI|I COPTERS, | NC.

and JCEY DI MAS,
Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Western District of Louisiana
(91-2635)

( July 30, 1993)

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

In this wongful death action, Plaintiffs-Appellants Mrgie
Pickett and her children (collectively, the estate) appeal the
district court's grant of summary judgnent in favor of Defendants-

Appel | ees Petrol eum Heli copters, Inc. (PH) and Joey D mas, a PH

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



mechani c. The estate insists that there are genuine issues of
material fact regarding PH and Dinmas's know edge that their
actions were "certain or substantially certain” to result in the
decedent' s deat h. We agree, however, with the district court's
opinion that the estate fails to produce any evidence that would
render PH or Dinmas |iable. W therefore affirm the summary
j udgnent .
I
FACTS AND PROCEEDI NGS

Joseph Pickett, an enployee of PH, was killed when the
hel i copter he was piloting crashed i medi ately upon takeoff. The
day before the accident, the helicopter was assigned to Pickett. A
PH mechanic, Corey R der, was instructed to renpve the existing
dual controls from the helicopter.! Renoving the dual controls
required the renoval of the tail rotor interconnect tube, one of
several control tubes in the aircraft. Unfortunately, Rider
m stakenly renoved the lateral cyclic interconnect tube, which
controls the lateral novenent of the helicopter. Consistent with
PH policy, Ri der asked a nore experienced nechanic, Janes Trahan,
to inspect the work. Trahan failed to discover Rider's m stake,
probably because Trahan becane distracted and never finished his
i nspecti on. The next norning, Pickett attenpted to take off
W thout performng a preflight inspection of the helicopter. He

aborted the takeoff, however, when he noted that the tail rotor

! Ron Rhane, one of the | ead nechanics, assigned the job to
Rider, a relatively inexperienced nechanic, because he m stakenly
believed that Rider had installed the dual controls.
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pedal s did not nove. Pickett reported this problemto D mas, who
suspected that the tail rotor interconnect tube had not been
renoved. Dimas renoved the belly panel of the helicopter and
confirmed his suspicions. He then renoved the tube and checked t he
tail rotor pedals for freedom of novenent. Wile working on that
tube, Dimas noticed that there was an enpty space i n which anot her
control tube could be inserted. I n hindsight, of course, it is
apparent that the lateral cyclic interconnect tube should have
occupi ed that space.

After conpleting his work, Dimas certified the aircraft ready
to fly, so Picket re-boarded the helicopter. Apparently, however,
he again failed to go through his preflight check, for doing so
woul d have revealed that the lateral cyclic interconnect tube was
not functioning. Shortly after takeoff, the helicopter crashed,
fatally injuring Pickett.

Pickett's estate sued for wongful death. As PH was
Pickett's enpl oyer and Di mas hi s co-enpl oyee, the estate's renedies
were limted under Louisiana law to workers' conpensation. The
only exception to this |imtation is when an enployer or co-
enpl oyee commts an intentional tort against the plaintiff.
Accordi ngly, the estate proceeded under an intentional tort theory,
claimng that PH and D mas knew that Pickett's death was certain
or substantially certain to follow their actions.

After PH and D mas noved for summary judgnent, the district
court allowed the estate nore tine for discovery. Upon conpletion

of this additional discovery, the court granted the sumary



j udgnent notion, adopting the findings and recommendati ons of the
magi strate judge. In a detailed and through analysis, the
magi strate judge explained how all summary judgnent evidence
produced by the estate would go to denonstrate negligence on the
parts of PH and D nmas, but that the evidence was devoid of proof
that the defendants were certain or substantially certain that
their acts would cause Pickett's death. The estate tinely
appeal ed.
I
DI SCUSSI ON

A. Standard of Revi ew

W review a grant of summary judgnent by "review ng the record
under the sane standards which guided the district court."?
Summary judgnment is appropriate when no issue of material fact
exi sts and the novant is entitled to judgnent as a matter of |aw.?3
In determ ning whether the grant was proper, we view all fact
questions in the light nost favorable to the nonnovant; questions
of law are revi ewed de novo.*

The judge's function on a notion for sunmary judgnent "is not

to weigh the evidence and determne the truth of the matter

but to determ ne whether there is genuine issue for trial."®> In so

2 Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th
Cir. 1988).

3 Celotex Corp. v. Catrett, 477 U. S. 317, 323-25 (1986).

4 Wl ker, 853 F.2d at 358.
5> Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
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doing, the judge nust inquire "whether a fair-mnded jury could
return a verdict for the plaintiff on the evidence presented."®

B. The Intentional Act Exception

The Louisiana law at issue is clear: an enployee's renedies
agai nst his enpl oyer and co-enployee are limted to those provided
by his workers' conpensation coverage except when the injury

results from an intentional act.’ In Bazley v. Tortorich,?® the

Loui siana Suprenme Court held that the exception to the exclusive
remedy provision in 8§ 23:1032 is applicable to intentional torts
and offenses. |In that case, the court explained that a defendant
acted intentionally if "defendant either desired to bring about the
physical results of his act or believed they were substantially
certain to follow from what he did."° Negl i gence or gross
negligence is insufficient to constitute an intentional act.?®

In the instant case, the estate does not allege that PH and
Dimas desired to bring about Pickett's death; rather, it insists
that they believed that his death was substantially certain to
result fromtheir actions. The actions described by the estate,
however, anount to nothing nore than negligence. Rhane, who

assi gned the work, m stakenly believed that Ri der had installed the

61d. at 252.

" La. Rev. STAT. Ann. § 23:1032.

8 397 So. 2d 475, 482 (La. 1981).
°1d.

10 Gay v. Mlnnis Bros. Constr., Inc., 569 So. 2d 656, 658
(La. App. 2d Cr. 1990).




dual controls; there was no reason for Rhane to believe, however,
that an accident would occur from assigning R dersQa |icensed, if
sonmewhat unexperienced nechanicsQto the job. Li kewi se, Rider
m st akenly renoved the wong control tube, but there is no evidence
that he realized that he had nade that error until after the
crash.' And, in |like manner, Trahan, who was asked to inspect the
work, started the inspection but failed to conplete it. Although
this was negligence, there is no evidence that Trahan was even
aware, nmuch | ess substantially certain, that his failure to i nspect
conpletely a licensed nechanic's work would result in an accident.
Finally, there is no evidence that D mas, who was | ooking at the
tail rotor interconnect tube, realized that the lateral cyclic
i nterconnect tube was m ssing. Adm ttedly, because Dinas could
have di scovered that m stake by checking a manual, his failure in
fact to check the manual or discover the m stake m ght constitute
negl i gence but nothing nore sinister than that.

In sum the estate is reduced to arguing that PH and Di mas

should have been aware of the m stake, and therefore they were

substantially certain that an accident would occur. This argunent
makes an i nperm ssible leap in logic, ignoring the total absence of

evidence that PH or any of its enployees were aware of the

m st ake. Moreover, there is no evidence that PH or D nas
practices were so dangerous that it was substantially certain that
an acci dent would result.

PH and Di nas denonstrate the fallacy of the estate's logic

11 Apparently, Rider was never deposed.
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with the follow ng observation: Pickett, as a pilot, was negligent
i n not conducting a pre-flight check; had he done so, he woul d have
di scovered the absence of the lateral cyclic interconnect tube.
Hs failure to conduct the check ensured his ignorance of that
crucial fact and was, in fact, negligence on his part. Under the

estate's reasoni ng, however, the fact that Pickett woul d have known

of the m stake but for his negligence neans that Pickett commtted
an intentional tort against hinself. This is clearly nonsensical,
yet no nore nonsensical than the estate's use of the sane flawed
syllogismin regards to Dimas and PHI.

The estate relies heavily on the recent state appellate

decision in Wai nwight v. Mreno's Inc.,' which the estate cl ai ns

applies an objective standard to the defendants, i.e., what a
reasonabl e nechanic would have known. Even construing this
decision in the manner nost favorable to the estate, the factual
di stinctions underscore the fallacy of the estate's argunent. In
VWi nwight, the enployee was injured when a ditch in which he was
wor ki ng coll apsed. In that case, however, the enpl oyer knew that
a cave-in had occurred the day before, pronpting a safety neeting.
In addition, the supervisor of the ditch that caved in on the
plaintiff knew that the soil was sloughing off in that ditch and
that the soil was unstable.

In contrast, there is no evidence that PH or D mas knew of

Rider's m stake, or even that R der hinself knew that what he had

12602 So. 2d 734 (La.App. 3d Cir. 1992). According to the
estate's brief, this is the first case in which a plaintiff
succeeded in w nning under the "substantially certain standard."”
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done was a m stake. The estate's evidence nmay well be sufficient

to establish negligence, but WAinwright requires noresQit requires
that the enployer first know of sone danger and then ignore it.
The closest the estate cones to establishing a dispute on this
issue is Dimas's testinony that he saw an enpty space into which
anot her tube "should" fit. Later, D nmas explained that he neant
that a tube "could" fit in the spot, but that it was not unusua
for there to be enpty spaces. The estate insists that the word
"should" indicates that D nmas knew that the control tube was
m ssi ng. Wthout nore, however, one such fine senmantical
distinction alone is insufficient to support an inference by a
reasonable jury that D mas recognized that the control tube was
m ssi ng. There is no sunmary judgnment evidence that a genuine
issue of material fact exists as to the intentional act exception.

For the foregoing reasons, the district court's grant of
summary judgnent is

AFFI RVED.



