UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3364
Summary Cal endar

CYNTHI A PHELPS,
Pl ai ntiff-Appellant,

ver sus

HUNT PETROLEUM CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-92- 2468- H 2)

(Septenmper 24, 1993)

Before PCLI TZ, Chief Judge, GARWOOD and BARKSDALE, Circuit Judges.
PER CURI AM *

Cynt hi a Phel ps appeal s an adverse sunmmary j udgnent in her suit
for personal injuries sustained in an accident at an oil well site.
We affirm

Phel ps, age 20, was seriously injured when she attenpted to
"ride" the noving parts of one of Hunt's oil-punping units. On the

evening in question, Phelps had joined friends and consunmed two

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



beers before going to the well site to socialize. It was late into
the night. Phel ps stepped over a three-foot netal railing and
attenpted to clinb onto one of the punps. Wil e doing so she
becane entangled in the unit.

Phel ps mai ntains that Hunt owed her a duty of care which was
breached because the punping unit was accessible to the public and
yout hs frequented the area. The district court disagreed, hol ding
that "defendant's duty does not enconpass the risk of injury
involved in plaintiff's activity" and that "Hunt did not act
unreasonably in failing to protect against plaintiff intentionally
clinmbing the guard rail and nounting the punp arm"”

Phel ps correctly argues that Louisiana has abolished
assunption of risk as a defense in tort actions. Further, as the
plaintiff notes, this defense should not be resurrected by using
plaintiff's awareness or assunption of a risk to reduce the
standard of care to which a defendant nmay be hel d. Phel ps contends
that a plaintiff's negligence should be factored in only in
conputi ng damages, not in determning the defendant's duty.?

Accepting the foregoing as a given, a defendant's duty of care
does not include making its facilities conpletely safe under every
concei vabl e circunstance, or for every possible type of conduct or
m sconduct. A defendant's duty is one of reasonabl e care under the

prevailing circunstances. The reasonable duty of care standard

. See Murray v. Ramada |Inns, 521 So.2d 1123, 1136 (La.
1988) ("The determ nation of what the plaintiff knewregardi ng the
risk of injury is nmade after fault on the part of the defendant has
been established . . . .").



does not include a requirenent to protect against |udicrous or
out rageous uses of property. Phel ps has not established any
unreasonable act on the part of Hunt in the setting of this
unfortunate accident. Injury alone does not equate to negligence
warranting recovery. Phel ps was injured because of her actions and
not because Hunt failed to exercise reasonable care in naking its

property safe.

The judgnent of the district court is AFFI RMED



