IN THE UNI TED STATES OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3265
Summary Cal endar

SHULL AUTI N
Pl ai ntiff-Appellant,
ver sus
FI RE PROTECTI ON DI STRICT NO. 3
OF THE PARI SH OF LAFOURCHE
STATE OF LQUI SI ANA, AND THE
LAFOURCHE PARI SH PCLI CE JURY
Al KI' A LAFOURCHE PARI SH COUNCI L,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(91 CvV 2462)

(August 17, 1993)
Before JOLLY, SM TH, and WENER, C rcuit Judges.
E. GRADY JOLLY, Circuit Judge:”
Before us is the district court's sunmary di sm ssal of Shul
Autin's constructive discharge action against one of Louisiana's
fire districts. The district court granted sunmary judgnent on

Autin's federal clains because Autin failed to show that the fire

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



district forced himto resign in order to shield its actions from
the scrutiny that would arise in a termnation hearing. Finding
that the district court did not err, we affirm
I

In 1985, the Board of Conmm ssioners of Fire Protection
District No. 3 of the Parish of LaFourche, Louisiana (the "Fire
District") hired Shull Autin as its admnistrator. In 1990, the
chief of the Galliano Volunteer Fire Departnent pulled the gear of
two firemen for disciplinary reasons. Errol Cheram e, a parish
council men, asked Autin to pressure the Glliano fire chief to
return the gear. Autin refused, and Cheram e insinuated that Autin
had put his job at risk. Cheram e began to nmake good on his
threats to the extent that Autin believed that the Board of
Commi ssioners was about to fire him Autin feared that the
negative publicity from being fired would hurt his chances of
finding a new job. On Septenber 21, 1990, Autin resigned.

I

On July 8, 1991, Autin filed suit against the Fire D strict
and the LaFourche Parish Council. Autin contended that the
defendants 1) violated his constitutional due process rights by
constructively discharging hi mw thout notice or a hearing, and 2)
breached his contract of enploynent. Autin sought declaratory and
injunctive relief. Contending that Autin did not have an
enpl oynent contract or a vested property right in his job, the Fire

District noved for summary judgnent against Autin's clains. In



Septenber of 1992, the district court ordered the parties to brief
the issue of constructive discharge. A nonth later, the district
court, in part, granted the Fire District's notion. |In Novenber,
Autin noved the district court to either anend its judgnent or
grant him a new trial. On March 17, 1993, the district court
entered final judgnent agai nst Autin's federal clains and di sm ssed
his state clainms wthout prejudice. Autin appeals.
1]

Autin contends that the district court erred when it granted
summary judgnent against his federal clains. W review the
district court's decision to grant sunmary judgnent de novo,
appl ying the sane standards of |law as the district court. Advance

Uni t ed Expressways, lInc. v. Eastnan Kodak Co., 965 F.2d 1347, 1350

(5th Gr. 1992). To sustain the district court's summary j udgnent,
we nust find that there is "no genuine issue as to any nateri al
fact and that the noving party is entitled to a judgnent as a
matter of law." Fed.R Gv.P. 56(c).
A

Autin argues that the district court erred when it concl uded
that the Fire District did not constructively discharge him W
di sagree. As the enployee, Autin bears the burden of proving that

the Fire District constructively fired him Boze v. Branstetter,

912 F.2d 801, 804 (5th Cr. 1990). Cenerally, an enployer
constructively di scharges an enpl oyee i f the enpl oyer "deliberately

makes an enployee's working conditions so intolerable that the



enpl oyee is forced into involuntary resignation." |d.; see also

Jurgens v. EEQC, 903 F.2d 386 (5th Gr. 1990). In limted

ci rcunst ances, an enpl oyer can al so constructively fire an enpl oyee
by pl aci ng hi m"between the Scylla of voluntary resignation and the

Charybdis of forced term nation.” Fower v. Carrollton Public

Li brary, 799 F.2d 976, 981 (5th Cr. 1986). Such a constructive
di scharge, however, does not violate the due process cl ause of the

Constitution unless the "state agency's notive is to avoid

providing the pretermnation renmedy required by Louderml|Il [470

US 532, 105 S.Ct. 1487 (1985)]." ld., see also Findeisen v.

North East Ind. School Dist., 749 F.2d 234 (5th Cr. 1984); Bueno

v. Gty of Donna, 714 F.2d 484 (5th Cr. 1983).

Autin failed to present sufficient evidence to denonstrate
that a genuine fact issue exists as to whether the Fire District
constructively discharged him Nothing in the record indicates
that the Fire District forced Autin to resign by maki ng his working
condi ti ons unbearable. |In fact, Autin does not conplain about his
wor ki ng condi tions. Autin, instead, contends that the Fire
District constructively discharged himby preparing to fire him
t hereby pl aced hi mbetween the Scylla of voluntary resignation and
the Charybdis of forced termnation. Yet, Autin did not present
any evidence that suggests that the Fire District hoped to avoid
its pretermnation renedies. Indeed, Autin admts that the Fire
District did not have a system of hearings or other procedura

rights that protected himfromterm nation. Thus, evenif the Fire



District did force Autin to choose between resigning or being
fired, it did not violate his due process right because the Fire
District's actions were not notivated by a desire to shield its
actions from the scrutiny that would arise in a termnation
heari ng.
B

Autin argues that a public enployer who does not provide
procedural safeguards should not be allowed to assert that fact as
a defense in a constructive discharge action. Be that as it may,
Autin nust have a property interest in his job before he can make
out a 8 1983 claim against the Fire District for constructive

di scharge. Conley v. Board of Trustees of Grenada County Hospital,

707 F.2d 175, 179 (5th Cr. 1983); see also Brown v. Texas A & M

Uni versity, 804 F.2d 327, 333 (5th Gr. 1986); Paratt v. Taylor,

451 U. S. 527, 101 S. Ct. 1908 (1981). A protected property interest

in public enploynent exists only when the enployee has a
legitimate claim of entitlenment” to continued enpl oynent absent

sone legitimate reason for discharge. Board of Regents v. Roth,

408 U. S. 564, 577, 92 S.Ct. 2701, 2709 (1972). A systemof tenure
or an enpl oynent contract can support a property interest in one's
job. 1d. Simlarly, a state statute, a |ocal ordinance or a rule
may be the source of such a property interest.

Autin's argunent convinces us that he did not have a property
interest in his job. He did not have tenure, an enploynent

contract, or a prom se of continued enploynent. Simlarly, Autin



was not entitled to continued enpl oynent under any state or | ocal
ordi nance. Neverthel ess, Autin m ght have had a property interest
in his job if the Fire District provided sone procedures that
protected himfrom di scharge. Autin, however, contends that the
Fire District did not provide any procedural safeguards against a
di scharge. Sinply put, Autin's own argunents denonstrate that he
was not entitled to continued enploynent. Because the Fire
District could fire himat any tinme, Autin cannot nmake out a due
process claimagainst the Fire District.
|V

For all of the foregoing reasons, the decision of the district

court is

AFFI RMED



