IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3177
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee.
vVer sus
ABED ALABED,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Eastern District of Louisiana
USDC No. CR 92 530 L

(Novenber 1, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Abed Al abed conpl ains that a video recordi ng of tape
duplication equi pnent seized in California should not have been
shown to the jury because his only connection with the operation
in California was to receive shipnments. This Court applies a
hi ghly deferential standard to the trial court's evidentiary
rulings and will reverse only for an abuse of discretion. United

States v. Anderson, 933 F.2d 1261, 1267-68 (5th Gr. 1991). Wen

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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we find that the district court abused its discretion, we review

any such error for harm ess error. United States v. Capote-

Capote, 946 F.2d 1100, 1105 (5th Cr. 1991), cert. denied, 112

S.Ct. 2278 (1992).

G ven the district court's curative instructions and the
Governnent's prefacing remarks, the video recording's probative
val ue was not outwei ghed by unfair prejudice. See Fed. R Evid.

403; United States v. MRae, 593 F.2d 700, 707 (5th Gr.), cert.

deni ed, 444 U. S. 862 (1979). Even if the court abused its
discretion in allow ng the evidence, its curative instruction
rendered the error harnless.

Al abed argues that the court inproperly increased his base
of fense |l evel by two for obstruction of justice because the
information relied on by the court was unreliable. The
obstruction of justice enhancenent applies to conduct which
i ncludes "threatening, intimdating, or otherwi se unlawfully
i nfl uencing a co-defendant, witness, or juror, directly or
indirectly, or attenpting to do so. . . ." US S G § 3ClL. 1
comment. (n.3(a)). For sentencing purposes, the district court
may consi der any rel evant evidence "wthout regard to its
adm ssibility under the rules of evidence applicable at trial,
provided that the information has sufficient indicia of
reliability to support its probable accuracy." § 6Al.3(a), p.s.
The "sufficient indicia of reliability" |anguage has been
interpreted by this Court to require that the facts used by the
district court for sentencing purposes be "reasonably reliable."

United States v. Shacklett, 921 F.2d 580, 585 (5th Cr. 1991).
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"[T] he defendant bears the burden of denonstrating that the
i nformati on cannot be relied upon because it is materially

untrue, inaccurate or unreliable.” United States v. Anqul o, 927

F.2d 202, 205 (5th Gr. 1991).
Al abed m stakenly characterizes Agent Brechtel's testinony
as hearsay, arguing that Brechtel had no personal know edge of
Al abed's statenents. Agent Brechtel testified at the sentencing
hearing that Al abed called himand gave instructions which
included threats to the Custons enpl oyee and agent. Brechtel's
testinony al one supplied reliable information on which the court
could base its finding that Al abed attenpted to obstruct justice.
The judgnent is AFFI RVED



