IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3113
(Summary Cal endar)

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
WARREN MURPHY, JR.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 92 965 (CR 89 0007 L))

August 4, 1993
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Federal prisoner Warren Murphy, Jr., appeals fromthe
district court's denial of his notion for post-conviction relief
fromthe sentence inposed as a result of his 1989 ki dnappi ng,
assault, and attenpted nurder convictions. Finding no error, we

affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

Mur phy' s convictions stem from a ki dnappi ng and shooti ng
i ncident that occurred in Decenber 1988. Mirphy was a postal
worker in New Orleans. He was involved in a romantic affair with
a co-worker naned Carol Smth. During the second half of 1988,
Mur phy conplained to Smth that the supervisors at the New
Ol eans post office did not care about the mail or about people.
He al so voiced suspicions that supervisors Calvin R cks, Leonard
King, John Sims, and Charlie Smth wanted to have sex with her.
Murphy told Ms. Smth that sonmeday he would enter the post office
wth a shotgun and kill Ricks, Sinmms, King, and Charlie Smth
whil e she watched. He repeated this threat several tines.

Carol Smth broke off her relationship wwth Mirphy in |ate
Novenber. On Decenber 12th, Murphy repeatedly called Smth's
honme, |l eaving a series of nessages on her answering machine. In
t hose nessages, a clearly agitated Murphy asked Smth to pick up
the phone and talk wwth him Using rather coarse |anguage,
Murphy told Smth that he knew she was not being faithful.

Mur phy cal | ed agai n on Decenber 13th.

On Decenber 14th, Murphy arrived at the post office at
around 7: 00 p.m He wal ked into the enpl oyees' entrance and
eventual ly wal ked to the second floor area where Carol Smith
wor ked. He had a twel ve-gauge shotgun hidden in his pants and
under his work apron.

Mur phy wal ked up to Smith and asked her if she was ready to

talk to him Meanwhile, another postal worker called Smth's



supervi sor, John Simms. Sims asked Murphy to | eave. Mirphy
departed to the nen's room only to return brandi shing the
shotgun. Miurphy told Smth that he woul d shoot her if she ran.
He then held the gun on Leonard King and ultimately shot himin
the face. The shot al so wounded two ot her postal workers.

Mur phy then took Smith to the first floor supervisor's
office, where he attenpted to barricade the door. At about 1:00
a.m on the 15th, two FBI swat team nenbers, who were trying to
| ocate postal workers to evacuate them fromthe buil ding, found
Murphy in the supervisor's office. One agent partially opened
the door to the office, identified hinself as an FBlI agent, and
asked Murphy to release Smth and cone out. Mirphy responded by
shooting at the agent, hitting himin the forehead and in the
hand. Another FBI agent also was wounded by one of the many
rounds Murphy continued to fire fromhis shotgun.

Murphy ultimately surrendered. After his arrest, Mirphy was
advi sed of his rights and nmade a recorded statenent in which he
described famly problens and his frustration with the post
of fice supervisors. He also denied that he had intended to harm
anyone when he entered the post office on Decenber 14th.

In March 1989, Mirphy was found by a jury to be guilty of
ki dnappi ng, three counts of assault with intent to nurder, one
count of assault with intent to nurder an FBlI agent, and one
count of assault with intent to inflict great bodily harm H's
convictions were affirmed by this court on direct appeal in an

unpubl i shed opinion, United States v. Mirphy, No. 89-3392 (5th




Cr., January 4, 1990). Mirphy is now in custody at the Federal
Correctional Institute, Three R vers, Texas, where he is serving
a two- hundred nonth sentence.

On March 18, 1992, Murphy filed a notion for post-conviction
relief pursuant to 28 U . S.C. 8§ 2255. In his notion, Mirphy
asserted (1) that he was denied the effective assistance of
counsel during his trial, (2) that the trial court inproperly
prevented himfromtestifying on his own behalf, and (3) that he
was not advised of his rights prior to naking his statenents to
the authorities. In response, the Governnent filed a notion for
denial of relief, supported by an affidavit sworn by Mirphy's
trial counsel. By an order entered January 22, 1993, the
district court denied Murphy's notion without a hearing. Mirphy
timely appeal ed.

1.

Proceedi ng on appeal pro se, Murphy challenges only the
district court's rejection of his ineffective assistance of
counsel claim After a careful review of the record, we conclude
that the district court properly denied relief.

To succeed on an ineffective assistance of counsel claim a
def endant nust show (1) that his attorney's performnce was
deficient in that it fell below an objective standard of
reasonabl eness and (2) that the attorney's deficient performance

actually prejudiced the defense. Strickland v. WAshi ngton, 466

U S. 668, 688-94 (1984); Lincecumv. Collins, 958 F.2d 1271, 1278

(5th Gr.), cert. denied, UusS _ , 113 S.Ct. 417 (1992).




Because the range of attorney conduct that may be consi dered
reasonable is extrenely wi de and dependent upon the necessities
of a given case, our review of the attorney's perfornmance is

hi ghly deferential. Strickland, 466 U S. at 688-89; Lincecum

958 F.2d at 1278. The defendant nust overcone the presunption
that, under the circunstances, the challenged action m ght be

considered sound trial strategy. Strickland, 466 U S. at 689.

| f professionally unreasonable errors are established, the
def endant nust establish prejudice by showing that there is a
reasonabl e probability that, but for the attorney's professional
errors, the result of the proceedi ng woul d have been different.
Id. at 694. That is, he nust show that his attorney's
performance rendered the result of the trial unreliable or the

proceedi ng fundanentally unfair. Lockhart v. Fretwell, u. S.

_, 113 S.Ct. 838, 844 (1993). O course, "[i]f the facts
adduced at trial point so overwhelmngly to the defendant's guilt
that even the nost conpetent attorney would be unlikely to have
obt ai ned an acquittal, then the defendant's ineffective

assistance claimnust fail." Geen v. Lynaugh, 868 F.2d 176, 177

(5th Gr.), cert. denied, 493 U. S. 831 (1989).

Here, Mirphy asserts that his attorney's performance was
deficient because he presented "no defense" and refused to |et
Mur phy testify in his own behalf. Wth respect to the attorney's
failure to put on a defense, Miurphy offers no specifics. He
names no W tnesses that m ght have been call ed, describes no

excul patory evidence that m ght have been presented, and offers



no |l egal theories or facts overl ooked by his defense counsel. In
his affidavit, Mirphy's defense counsel states that he deci ded
"as a tactical matter"” to present no witnesses after the
Governnment rested because the "facts pertinent to the defense had
been elicited on cross exam nation." Mirphy has offered nothing
to overconme the presunption that this was a "sound trial

strategy.' Cf. Al exander v. MCotter, 775 F.2d 595, 602-03 (5th

Cir. 1985) (allegations that provided "absolutely no particul ars”

failed to raise a cognizable constitutional clainm; Knighton v.
Magqgi o, 740 F.2d 1344, 1349 (5th Cr.) ("One claimng ineffective
assi stance of counsel nust identify specific acts or om ssions;
general statenents and conclusory charges will not suffice."),

cert. denied, 469 U S. 924 (1984).

Mor eover, the record belies Mirphy's assertion that his
attorney refused to let himtestify in his own behalf. Mirphy's
attorney stated on the record that he had advi sed Murphy of his
right to testify and that, pursuant to the attorney's
recommendati on, Murphy had chosen not to testify. The trial
judge specifically asked Murphy whether this was correct, and
Mur phy answered in the affirmative. Under the circunstances, we
cannot say that the attorney acted unreasonably in advising
Mur phy not to testify.

Finally, we note--as did the trial judge at sentencing--that
the evidence of Murphy's guilt is overwhel mng. The testinony of
Carol Smth, the tapes of Mirphy's phone calls to Smth, and
Mur phy's own taped statenent establish that Miurphy thought he had



a bone to pick with the supervisors at the New O'| eans post
office. The testinony of Carol Smth, the postal workers present
on the evening of Decenber 14th, and the FBI agents who responded
to the incident establish that Murphy violently and deliberately
acted out his frustrations. It is unlikely that even the nobst
conpetent attorney could have obtained an acquittal on any of the
charges agai nst Murphy. W conclude, therefore, that Mirphy
cannot prevail on his ineffective assistance of counsel claim
L1l
For the foregoing reasons, we AFFIRM the judgnent of the

district court denying Miurphy's notion post-conviction relief.



