UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-3032
Summary Cal endar

JOSE VANDERLI NDER,
Peti ti oner- Appel | ant,

VERSUS
W LLI AM GUSTE, Attorney General

State of Loui si ana,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(CA 91 CV 25109)

(July 13, 1993)

Bef ore H G3 NBOTHAM SM TH, and DeMbss, Circuit Judges.
PER CURI AM *
BACKGROUND
On Decenber 27, 1987, a call froma Delta Airlines enployee

pronpted two detectives, Davis and Sinone, to go to the New Ol eans

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



airport to investigate a piece of m shandl ed | uggage. Upon taking
the suitcase to the baggage roomto set up a "dog-sniffing |line-

up, the detectives noticed Jose Vanderlinder step out of the
baggage claimline. After stepping out of |ine again, Vanderli nder
nmotioned to a Juan Medina, and they hastily wal ked towards the
exit. The detectives asked the two nmen for identification. They
further requested that Vanderlinder and Medi na acconpany themto
t he baggage claim area where the detectives inquired whether they
had any connection to the luggage. During the luggage |ine-up, a
dog alerted on the bag and a key was found in Vanderlinder's pants
pocket which opened the [uggage. Wen the suitcases were opened,
the detectives discovered two packets of cocaine.! The nen were
not advised of their Mranda rights prior to being questioned by
the detectives nor prior to the opening of the |uggage.

Vanderlinder and Medina were charged in state court with
possession with the intent to distribute over 400 grans of cocai ne.
A jury found Vanderlinder guilty of the offense, and the court
sentenced himto twenty-five years inprisonnent. The state court
of appeal reversed the conviction and renmanded the case for a new
trial.

On remand, Vanderlinder renewed his notion to suppress the

evidence and confession and the nption was denied after an

! Because the record does not include a copy of the first
state-court trial or the evidentiary hearing on the notion to
suppress, the facts are recited as found in the published state
court opinion. State v. Vanderlinder, 552 So.2d 1274, 1275 (La.
Ct. App. 1989).




evidentiary hearing.? He then entered a guilty plea, reserving the
ri ght to appeal the suppression notion, and the court sentenced him
to 15 years incarceration

The court of appeal upheld the denial of the nmotion to
suppress, concluding that the officers had reasonabl e suspi cion for
an i nvestigatory stop. The confession i ssue was neither rai sed nor
addr essed. The Louisiana Suprene Court subsequently denied
Vanderlinder's application for wit of certiorari.

Vander |l i nder pursued, pro se, a habeas petition under 28
US. C § 2254, The magistrate judge issued a report and
recommendati on which recommended that the petition be dism ssed
W t hout prejudice for Vanderlinder's failure to exhaust his state
renmedies as to all of his clains, specifically his claimthat the
prosecution had failed to disclose evidence favorable to the
defense. After Vanderlinder dismssed this claim the nagistrate
j udge recommended that the petition be dism ssed with prejudice.
The magistrate judge did not address the Fifth Anendnent claim
al t hough he acknow edged that petitioner was raising the issue.
The district court adopted the recomendati on and di sm ssed the
petition.

OPI NI ON

Vander |l i nder contends that the court erred in dismssing his

habeas petition because he had rai sed, not only a Fourth Anmendnent

violation claimbut, a Fifth Anendnment violation claimas well. He

2 Vander | i nder does not identify in his petition the substance
of the confession that he nade to the officers.
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contends he was in police custody, interrogated, searched, and
handcuffed wthout being advised of his Mranda rights.
Vander | i nder al so contends that any evi dence sei zed pursuant to his
arrest shoul d have been suppressed during the state proceedi ngs.
Vanderlinder's Fifth Amendnent claim was not raised in the
state appellate court. His appeal following his conditional plea
raised only the validity of his arrest, not the Mranda issue
Therefore, the court of appeal's decision addressed only the Fourth
Amendnent issue. The district court addressed the nerits of his
petition without noting that the Fifth Anmendnent i ssue had not been
exhausted. Instead of dismssing the petition on the nerits, the
district court shoul d have di sm ssed the petition because the issue
had not been raised in the state appellate courts. "In the regular
and ordinary course of procedure, the power of the highest state
court in respect of such questions should first be exhausted.™

Rose v. Lundy, 455 U S. 509, 515, 102 S. C. 1198, 71 L. Ed. 2d

(1982). The highest state court nust be apprised of the federal
rights that a petitioner alleges were violated and the claims)
must be presented in a procedurally correct manner. Deters v.
Collins, 985 F.2d 789, 795 (5th Gr. 1993). The district court
erred in considering the nerits of the petition prior to
consideration of the Fifth Anmendnent claimby the state appellate
courts. Id. at 797. The petition is remanded to the district

court for dism ssal wthout prejudice for failure to exhaust.
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