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PER CURI AM !

Monroe Kirkpatrick pleaded guilty to two counts of odoneter
tanpering (Counts 12 and 13 of a nultiple-count indictnent).
Kirkpatrick now appeals his conviction and sentence. W find no
error and affirm

| .

Kirkpatrick seeks to wthdraw his guilty plea because the

trial court declined to adjust his sentence for acceptance of

responsibility under U S. S.G 8§ 3E1.1. As part of Kirkpatrick's

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



pl ea agreenent, the governnment agreed to stipulate that he had
accepted responsibility for his conduct. Although the governnent
made the prom sed stipulation, the district court did not give
Kirkpatrick this adjustnent. Kirkpatrick nowclains that his "plea
agreenent was not voluntarily given based on the representations
made to himprior to sentencing."”

This claimis neritless. The governnent conpletely fulfilled
its end of the plea agreenent. It recommended, both in the PSR and
to the district court at the sentencing hearing, that Kirkpatrick
receive a reduction in sentence for acceptance of responsibility.
Mor eover, Kirkpatrick was well aware that the sentencing
recommendati ons of the governnent were not binding on the court.
The pl ea agreenent made this fact exceedingly clear. At the guilty
pl ea hearing, Kirkpatrick acknow edged that he understood that the
governnment's recommendati ons were not binding on the court. At
sentencing, the court again reiterated that it was not bound by the
stipulation. Kirkpatrick is not entitled to withdraw his guilty
pl ea on the basis of his "di sappoi nted but unfounded expectations."”
United States v. Badaracco, 954 F.2d 928, 939 (3d G r. 1992).

.

Kirkpatrick appeal s his sentence on several grounds which are
di scussed bel ow.

A

Kirkpatrick argues next that the district court erred in
determ ni ng t he nunber of vehicles attributable to himfor purposes

of cal culating the anobunt of | oss upon which his offense | evel was



based. The district court accepted the findings of the PSR, which
determ ned that Kirkpatrick was accountabl e for odoneter tanpering
on at |east 2,000 vehicles. The PSR s estimate was based on
Kirkpatrick's "own admssions that he altered 800 vehicles
(collectively) for Travis Barnes, Sr., and WlliamWitlow and his
acknow edgnent before the grand jury that he had been altering
odoneters since the age of 12, which involved thousands of
odoneters over his lifetine."

This Court reviews factual findings of the sentencing court
for clear error. United States v. Moral es-Vasquez, 919 F.2d 258,
263 (5th Cr. 1990). |In nmaking sentencing decisions, the district
court properly considers any rel evant evidence, "provided that the
information has sufficient indicia of reliability to support its
probabl e accuracy." U S.S.G § 6Al.3(a). The PSR is considered
reliable and may be consi dered as evi dence by the court when nmaki ng
sentenci ng determ nati ons. United States v. Lghodaro, 967 F.2d
1028, 1030 (5th Gr. 1992).

Kirkpatrick argues that the 2000-vehicle figure is based on
all the odoneters that he had altered over the course of his
lifetime and all the odoneters rolled back by all the nenbers of
t he various conspiracies wth which he was invol ved. However, the
district court explicitly found that this figure was not based on
either a lifetine of vehicles or entire conspiracies. The court
found that 2000 vehicles represented the nunber of vehicles
Kirkpatrick altered since 1972, the date the governnent illegalized

odoneter tanpering, and the activity of his co-conspirators that



was reasonably foreseeable to him Aside from his unsworn
assertions that this figure was too large, Kirkpatrick provided
nothing to <contradict the 2000-vehicle figure. In this
circunstance, the district court was entitled to rely on the PSR
| d.

Furthernore, even if we were to determne that the district
court should have accepted the 500-vehicle figure advocated by
Kirkpatri ck, that error would not require a remand for
resentencing. In overruling Kirkpatrick's objection on this issue,
the court noted that the guideline range resulting from 500
vehicl es overlapped the range resulting from 2000 vehicles.
Because the court explicitly found that the distinction between 500
and 2000 vehicl es woul d not "nmake any difference", remand woul d be
unwarranted. WIlliams v. United States, 112 S.C. 1112, 1120-21
(1992).

B

Kirkpatrick argues next that he is entitled to a two-1eve
downward adjustnent in his offense |evel because he was a m nor
partici pant. He argues that he fulfilled a discrete function
within the conspiracy - rolling back odoneters when asked to do so
- and that he did not handl e the noney, purchase the cars, alter
the titles or msrepresent |low m|eage to car buyers.

We reviewa district court's decisions about m nor partici pant
status under a clearly-erroneous standard. U S v. Thomas, 932
F.2d 1085, 1092 (5th Cir.), cert. denied, 112 S. C. 264 (1991).

A mnor participant is "any participant who is | ess cul pable than



nmost ot her participants, but whose role could not be described as
mnimal." § 3B1l.2(b), coment. (n.3). It is not enough that the
def endant did | ess than other participants; rather, the defendant's
activities nust be insignificant enough to be considered at best
"peripheral to the advancenent of the illicit activity." Thonas,
932 F.2d at 1092.

The PSR showed that Kirkpatrick actively and regularly
participated in odoneter rollback schenes for many years. The
district court found that the PSR was supported by a preponderance
of credible and reliable evidence. Aside from his wunsworn
objections to this portion of the PSR, Kirkpatrick did not provide
any evidence to the contrary. Thus, the district court did not
clearly err in denying Kirkpatrick m nor-participant status.

C.

Kirkpatrick contends next that the court erred in denying him
a reduction for acceptance of responsibility under § 3ELl. 1, because
he admtted his crinmes and entered a guilty plea. This court
applies a deferential standard of review to a district court's
refusal to credit a defendant's acceptance of responsibility. See
United States v. Thomas, 12 F.3d 1350, 1372 (5th Cr.), cert.
denied, 114 S. C. 1861 (1994).

Kirkpatrick's guilty plea did not entitle himto a reduction
for acceptance of responsibility as a matter of right. United
States v. Nevarez-Arreola, 885 F.2d 243, 246 (5th Gr. 1989).
Al t hough Kirkpatrick acknow edged sone acts of odoneter tanpering,

the district court was entitled to find that "he did not



denonstrate sincere contrition regarding the full extent of his
crimnal conduct." Thomas, 12 F.3d at 1372 (internal citation
omtted). The district court found that Kirkpatrick had excused
his conduct by saying that he did not believe rolling back
odoneters was wong and that he bl aned the autonobile industry for
creating the incentives to engage in this crimnal conduct.
Kirkpatrick al so gave inconsistent statenents about the nunber of
odoneters he had altered. The district court recogni zed that the
gover nnment recommended this reduction but rejected it "with great
reluctance and with a genuine feeling of being conpelled [by] the
full evidence and information before nme." W conclude that the
district court did not err.
D.

Finally, Kirkpatrick argues that the sentencing court failed
to state adequately its reasons for choosing a sentence. However,
"when the spread of an applicable GQuideline range is |less than 24
mont hs, the district court is not required to state its reasons for
i nposing a sentence at a particular point wthin the applicable
range." United States v. Matovsky, 935 F.2d 719, 721 (5th Gr.
1991) (internal citation omtted). In Kirkpatrick's case, the
spread was eleven nonths.?2 Further, we note that the district
court did specify that its sentence was based on Kirkpatrick's

crimnal history and the extent and duration of his crimnal

2ln his brief, Kirkpatrick states that the spread of his
gui deline range was 36 nonths. This is sinply erroneous.
Kirkpatrick's conbi ned offense | evel was 22 and his crim nal
hi story category was Il. This gave Kirkpatrick a range of 46 -
57 nont hs.



i nvol venent . Addi tionally, the district court sent enced
Kirkpatrick at the bottom of the guideline range.

Kirkpatrick also disputes the district court's decision to
make hi s sentences run consecutively. However, the district court
properly sentenced Kirkpatrick consecutively to 36 nonths on Count
12 and 10 nonths on Count 13, to arrive wthin the range
established by Kirkpatrick's conbined offense level, 46 to 57

months. See 8 5G1.3. The district court's sentence is proper.

For the reasons di scussed above, the judgenent of the district

court 1s AFFI RVED



