IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2856
Summary Cal endar

W LLI AM JUSTI N DELEONARDI S,
Pl ai ntiff-Appellant,
vVer sus

U S. DEPARTMENT OF HEALTH
AND HUMAN SERVI CES,

Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Southern District of Texas
(CA H 91 3479)

(August 22, 1994)
Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
REAVLEY, Circuit Judge:”
W I liam DeLeonardis conplains that the district court erred
in granting summary judgnent in favor of the Departnment of Health
and Human Services ("HHS"), and denying leave to file a

suppl enental conplaint. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

In June of 1990, adm nistrative |aw judge Richard Miell er
denot ed DeLeonardis fromhis position as a supervisory staff
attorney with the Social Security Adm nistration, a part of HHS.
DeLeonardi s, who has cerebral palsy, clained that the denotion
resulted fromdiscrimnation on the basis of his handi cappi ng
condition. He filed a formal adm nistrative conplaint with HHS,
which has its own Ofice of Gvil R ghts and Equal Opportunity to
handl e such clains. H's case was given the cause nunber " SSA-
736-90." He also requested that the Ofice of Special Counsel
("0OsC'), a federal office independent of HHS, investigate his
claim In July of 1991 DelLeonardis and HHS reached a settl enent
and entered into a witten settlenent agreenent. The agreenent
requi red HHS to change the denotion of DelLeonardis to a
"voluntary change to a | ower grade," increase his pay and provide
back pay, purge his personnel file, pay his attorney's fees, and
provi de certain personal accommobdati ons.

The agreenent also contains a waiver of clains. It states,
in pertinent part:

M . DelLeonardi s does waive any and all causes of action

agai nst the Departnent of Health and Human Services, or

any conponent thereof, arising fromthe facts that are

the subject of his counselling inquiry and SA-736-90.

. . This settlenent agreenent is in full satisfaction

of all clains conplainant may have with regard to this

counselling inquiry and SA-736-90. . . . [T]he Agency

expressly does not admt discrimnation or retaliation
nor the presence or practice of any other prohibited

personnel practice(s) . . . . By signing this
agreenent, the Agency neither admts nor inplies any
act of illegal discrimnation or other prohibited

personnel practices.



The only clains expressly preserved by the settl enent
agreenent were those DeLeonardis had asserted in a then-pending
federal suit against the OSC and relating to its investigation of
his claim?! DelLeonardis |ater brought this separate federal
district court action against HHS, alleging violations of the
Privacy Act, 5 U S. C § 552a.

DI SCUSSI ON
A Summary Judgnent on Privacy Act d ains

The district court concluded that the Privacy Act clainms had
been rel eased by the settlenment agreenent.? DelLeonardis, hinself
an attorney, was represented by counsel in the course of the
adm ni strative proceeding and the settl enent agreenent resulting
therefrom He offered no evidence of overreaching or deception
by HHS in negotiating the agreenent. W have long held in such
circunstances that settlenent agreenents are favored by the

courts and shoul d be encouraged and uphel d whenever possible.?3

. This suit was al so dism ssed by a summary judgnent,
which we affirmed. DelLeonardis v. Wiseman, 986 F.2d 725 (5th
Cr.), cert. denied, 114 S. C. 69 (1993).

2 HHS filed a notion to dismss, but both sides submtted
materials outside of the pleadings, and the district court
properly treated the notion as one for summary judgnent. See
FED. R CQv. P. 12(Db).

3 See Bass v. Phoenix Seadrill/78, Ltd., 749 F.2d 1154,
1164 (5th Gr. 1985) ("[PJublic policy favors voluntary
settl enments which obviate the need for expensive and tine-
consumng litigation."); Insurance Concepts, Inc. v. Western Life
Ins. Co., 639 F.2d 1108, 1111 (5th G r. 1981) ("Wthout a doubt,
public policy favors the settlenent of clains brought before the
courts. " Settlenent agreenents have al ways been a favored neans
of resolving disputes. Wen fairly arrived at and properly
entered into, they are generally viewed as binding, final, and as
conclusive of rights as a judgnent.'") (citation omtted); United
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DelLeonardi s argues that the agreenent was intended only to
rel ease discrimnation clains and therefore did not release his
Privacy Act clainms. The settlenent agreenent on its face

contradicts this position. It releases "all causes of action
against [HHS] arising fromthe facts that are the subject of" the
adm nistrative proceeding. It further states that "the Agency
neither admts nor inplies any act of illegal discrimnation or
ot her prohibited personnel practices."

The subject matter of our case involves the sane facts that
were the subject of the HHS adm ni strative proceeding. The
anended conplaint in our case alleges the follow ng facts as
formng the rel evant subject matter of the suit: (1) in January
of 1990 DeLeonardi s recommended that a subordinate, WIIiam
Conmeaux, be term nated for dishonest conduct; (2) Coneaux, in
retaliation, "alleged sexual harassnment by [DelLeonardis] for the
sol e purpose of exposing the fact that [DeLeonardis] is
honmosexual and had witten a short story which appeared in a gay
publication,"” and alleged that DeLeonardis "was a practicing
sadist”; (3) in response to the alleged sexual harassnent HHS
depl oyed speci al counsel Donald Pryzbylinski to conduct an
i nvestigation; (4) the investigation exceeded |legitinmate

managenent concerns, violated DeLeonardis' privacy rights, and

States v. Cty of Mam, 614 F.2d 1322, 1334 (5th Gr. 1980)
("Settlenment of |awsuits by agreenent has al ways been favored."),
nmodi fied, 664 F.2d 435 (5th Cr. 1981) (en banc); MIller v.
Republic Nat'l Life Ins. Co., 559 F.2d 426, 428 (5th Gr. 1977)
("Settlement agreenents are highly favored in the |aw and w ||
be uphel d whenever possi bl e because they are a neans of am cably
resol vi ng doubts and preventing lawsuits.'") (citation omtted).
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focused on gathering information about his outside associations
and activities protected by the First Amendnent; (5) Pryzbylinsk
illegally collected and nmai ntai ned records on how DeLeonardi s
exercised his First Amendnent rights; (6) regional chief ALJ

Ri chard Muel l er had a hostile reaction to DeLeonardi s’
honmosexuality; (7) DeLeonardis requested records coll ected by
Pryzbyl i nski "under the provisions of the Freedomof I|nformation

Act and/or Privacy Act," and was told that no records existed,
(8) Mueller denoted DeLeonardis as a result of his alleged

associ ations and activities uncovered by the investigation; and
(9) Coneaux filed a formal discrimnation conplaint based on the
al | eged sexual harassnent by DelLeonardis, which was investigated,
even though "EEO guidelines specifically state that conplaints
all eging discrimnation based on honbsexuality not be accepted
for investigation" and DelLeonardis conplained to HHS that there
was no jurisdictional basis for the investigation. The conpl aint
then asserts clains for relief under the Privacy Act.

The formal conplaint in the adm nistrative hearing all eged
the sanme nucleus of relevant facts. 1In it DeLeonardis alleged
that: (1) he recomended the dismssal of Conmeaux in January of
1990 for falsifying work reports; (2) "Conmeaux had threatened to
reveal to ALJ Mieller the fact | amgay and wote a short story
for a gay magazine"; (3) in February 1990, Pryzbylinski "visited
the Houston office to investigate allegations by Coneaux that |
ama practicing sadist"; (4) Mieller was "outraged by the story |

wrot e under a pen nane for a gay nagazine"; (5) through his



attorney DelLeonardis asked "for any docunents or reports
pertaining to nme [under the Freedom of Information Act/Privacy
Act]," and was told that no such docunents existed; and (6)
Muel l er, relating to another ALJ his decision to denote
DelLeonardi s, "gave no reason but spoke in disgust for the short
story." Oher materials fromthe adm nistrative conplaint file
further confirmthat that proceeding and the present |awsuit are
based on the sane subject matter and course of events.?
DeLeonardi s argues that the settlenment agreenent shoul d not
be interpreted to bar his Privacy Act clains because the
adm ni strative proceeding was only authorized to consider and

redress discrimnation clains.® W find no nerit to this

4 The file contains an April 23, 1990 letter from
DelLeonardis to Miueller stating that "Pryzbylinski may have
vi ol ated the provisions of the Privacy Act . . " It then

asserts three possible violations under subsect i ons (e)(3),

(e)(7) and (b)(1) of the Act. These sane violations are asserted
in the amended conplaint in our suit. DelLeonardis concludes the
letter by stating that "[n]y primary concern is that | be all owed
to work without harassnment or further intrusions into ny private
affairs unrelated to ny performance or the functioning of this
office." In March of 1991, several nonths before he signed the
settl enment agreenent, DelLeonardis submtted an affidavit in
response to the Coneaux sexual discrimnation claim |t states
that "[h] onbsexual persons are not a protected class under title
VII" and that "[n]either this agency, nor the EEOCC, has
jurisdiction to investigate or to consider the nerits of

[ Coneaux's] conplaint." He made the sane argunment in an April 1
1991 letter to the investigations division of HHS.

5 The adm ni strative proceedi ng was conducted pursuant to
federal regul ations governing discrimnation clains by federal
enpl oyees. See 29 C.F.R 88 1613.211-.222 (1993). They all ow
for "adjustnent of the conplaint on an informal basis,"” and
provide that "[a]ny settlenent agreenment know ngly and
voluntarily agreed to by the parties, reached at any stage of the
conpl ai nt process, shall be binding on both parties." 1d. 8§
1613. 217.



position. The settlenent agreenent was signed by HHS personnel
on behalf of the agency. By its terns it did not limt the
release only to those clainms which could be brought in the

adm ni strative proceeding. Settlenent agreenents frequently,

i ndeed typically, result in a waiver of clainms that otherw se
coul d be brought in a forumother that the one where the dispute
is pending. Furthernore, many settlenents are reached before the
parties find it necessary to resort to the courts or another
tribunal. Extending DeLeonardis' reasoning, such pre-litigation
settl enent agreenents would have no binding effect on the
parties. In addition, construing the settlenent agreenent as
only releasing discrimnation clains within the jurisdiction of
the adm ni strative proceedi ng would be inconsistent wth the
express | anguage in the agreenent preserving the clains asserted
by DeLeonardis in the suit against the OSC. In that suit
DelLeonardis asserted violations of his First Anendnent rights,
and sought relief against the OSC that was beyond the
jurisdiction of the internal HHS adm ni strative proceedi ng.
DeLeonardis, 986 F.2d at 726. This reservation of rights would
be superfluous if we were to adopt DelLeonardis' interpretation of
t he agreenent.

DeLeonardi s al so argues that HHS conducted an investigation
in March of 1991 of a charge by Coneaux that DelLeonardi s had
sexual ly harassed him He points out that this investigation
occurred after his denotion and after he had filed his

di scrimnation conplaint, and contends that he was unaware of a



wrongful disclosure to Coneaux of investigative materials until
after he signed the settlenent agreenent. Citing Rogers v.
Ceneral Elec. Co., 781 F.2d 452 (5th Cr. 1986), he argues that
federal |aw does not permt a prospective waiver of clains.®

This argunment is m splaced because DelLeonardis offered no

evi dence that HHS made a wongful disclosure after the execution
of the settlenent agreenent. Further, over a year before he
signed the settlenent agreenent, he specifically conplained to
HHS in his April 23, 1990 letter’ that the agency (through
Pryzbyl i nski) had "apparently di ssem nated information about ny
stories and private affairs to conponents outside of [the Ofice
of Hearings and Appeal s] who have no need for such information in
the performance of their official duties." He cites no authority
that federal |aw prohibits a settlenent of clains where the facts
supporting those clains have not been fully discovered. Again,
settl enment agreenents are reached sonetines before litigation has
even commenced, and often before exhaustive pretrial discovery
has been conpl eted. Adopting DeLeonardis' position would run
directly counter to the policy of pronoting settlenents as a
means of avoiding tinme-consum ng and costly litigation.

B. Deni al of Leave to Amend

6 Rogers states that "an enpl oyee may validly rel ease
only those Title VII clains arising from discrimnatory acts or
practices which antedate the execution of the release.'" |Id. at
454 (citation omtted). Rogers does not hold, however, that
public policy prohibits a rel ease of clainms based on events that
occurred before the date of the rel ease but have not yet been
fully discovered.

! See note 5, supra.



DeLeonardis al so conplains that the district court erred in
denying himleave to file a supplenental conplaint. The proposed
suppl enental conplaint attenpted to add a direct claimunder the
Constitution (i.e. a Bivens® claim for alleged violations of
Del eonardi s’ First Amendnent rights.

We conclude that the First Amendment claimwas al so rel eased
by the settlenent agreenent. This claimarose fromthe sane
facts that were the subject of the adm nistrative proceedi ng.

The factual basis of the supplenental conplaint consists of
allegations that: (1) DeLeonardis "wote a short story under a
pen nanme during offduty hours for a gay nmagazine;" (2) "Mieller
had a honophobi ¢ reacti on when he |l earned of this story and
denot ed" DelLeonardis; and (3) "[a]s a result of the denotion and
publication of the denotion, [DeLeonardis] was stigmatized as an
undesi rabl e managenent enpl oyee." These sane all eged events were
part of the factual basis of the adm nistrative proceeding. In
his formal conplaint in that proceedi ng DeLeonardis all eged that
"Coneaux had threatened to reveal to ALJ Mieller the fact | am
gay and wote a short story for a gay magazine," that "[t]he
story was not witten on governnent tinme or wth governnent

equi pnent," and that Mieller was "outraged by the story | wote
under a pen nane for a gay nmagazine." Oher materials fromthe

adm ni strative proceeding further confirmthat the short story

8 See Bivens v. Six Unknown Naned Agents of Fed. Bureau
of Narcotics, 403 U. S. 388 (1971).
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and Mueller's reaction to it were a part of the subject matter of
t he proceeding.?®

Furt her, because of the conprehensive schene of regulation
enbodied in the Cvil Service Reform Act of 1978 ("CSRA"), Pub.
L. No. 95-454, 92 Stat. 1111 (codified as anended in various
sections of 5 U S. C), federal district courts have no
jurisdiction to entertain Bivens clains brought by civil servants
conpl ai ning of adverse personnel actions by the federal
governnent qua enployer. Rollins v. Marsh, 937 F.2d 134, 137-39
(5th Cr. 1991).% Therefore, the district court did not err in
denyi ng | eave to suppl enent the conpl aint.

AFFI RVED.

o An affidavit by Mieller submitted in the proceeding
states: "Deleonardis suggests that his problens began only with
the discovery of a sexually explicit article he wote for a Gay
magazine. This is incorrect and the article had nothing to do
wWth my action except to the extent it was a sexually explicit
article which he had shared, obviously, with one of his
subordinates.” In his April 23, 1990 letter to Mieller,
DeLeonardi s conplains that the Pryzbylinski investigation
resulted in the gathering of "information about mnmy associations
and other rights protected by the First Anmendnent," and that the
proposed adverse personnel actions "are sanctions agai nst ny
freedons of expression and associ ation protected under the First
Amendnent." In a witten grievance presentati on DeLeonardi s
conpl ai ned that his denption "is a sanction against ny freedom of
expression (i.e. witing of a short story) protected by the First
Amendnent” and that "[t]he denption is a penalty for offduty
conduct which does not affect ny performance.”

10 This limtation on federal district court jurisdiction
appl i es even though Del eonardis, as a nenber of the excepted
service, had limted renedies under the CSRA at the tine of his
denotion. See United States v. Fausto, 484 U S. 439, 443, 455
(1988) (holding that CSRA bars judicial review of suspension of
menber of excepted service even though CSRA provided for no
adm nistrative or judicial review.
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