IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1906

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
LLOYD HARMON

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91CR 045 1)

(January 13, 1995)
Before WSDOM KING and DUHE, G rcuit Judges.

PER CURI AM *

This case is the direct appeal of a crimnal conviction. 1In
July of 1992, Lloyd Harnon was added to an indictnent charging
several individuals with conspiracy to conmt nmail and wire fraud
and with substantive mail and wire fraud of fenses. Lloyd Harnon
eventually entered into a plea agreenent with the governnent.
Al though initially the district court conditionally accepted the

plea, in April of 1993, after review ng the presentence report,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



the district court determ ned that justice would be better served
if the plea agreenent were rejected and the defendant stood
trial. Lloyd Harnon did stand trial in July of 1993, and he was
convicted on all counts of a superseding indictnent. LIoyd

Har non now appeal s his conviction, asserting that the district
court erred in denying his notion to dismss the indictnment for
violations of the Speedy Trial Act and in rejecting his plea
agreenent. Because nore than seventy non-excl udabl e days passed
bet ween the relevant indictnent and Harnon's trial, we find that
the Speedy Trial Act was violated. Accordingly, we find that we

must dismss the indictnent.?

| . BACKGROUND
On April 28, 1992, Lloyd Harnon ("Harnon"), D ane Harnon,
Max Barton, and Janes E. Marshall were charged in a twenty-seven
count indictrment.2? The indictnent centered around the activities
of Dianon International Inc. ("D anpon"), a Texas corporation in
which all of the defendants allegedly were officers or enpl oyees.

According to the indictnment, between August 1988 and Novenber

! Because we dismiss the indictnent, we do not reach
Harnon's clains regarding error in the district court's rejection
of his plea agreenent.

2 This April 28, 1992 indictnment superseded a February 27,
1991 i ndi ctnent which naned Di ane Harnon and O D. Fought. The
i ndi ctment was new as to Barton, Marshall, and LI oyd Harnon.

Sone of the dates and events regarding the co-defendants are
not clear fromthe record on appeal. Since there seens to be no
di spute as to when these events occurred, our decision is based
upon the dates provided by the parties.



1990, the defendants, through D anon, operated a schene to
defraud investors. In sum the defendants allegedly pretended to
be "l oan brokers" who, for a fee, would obtain investors and
| oans for their custoners. |In order to aid their schenme, the
i ndi ctment charged that the defendants fraudulently used the
mails and wires in violation of the |aw

Har non was arrai gned on May 21, 1992, and the next week, the
district court set the case for trial on July 6, 1992. The
court also set June 1, 1992 as the deadline for filing pretrial
motions. On June 1, Harnon filed a notion to enlarge tine to
file pretrial notions and a supporting brief. Three days |ater,
the district court denied the notion, noting that the "court wll
not grant a bl anket notion for extension of tine [to] file
pretrial notions. However, if Defendant wishes to file a
specific notion, the court will grant |eave to do so for good
cause shown as to why the notion was not tinely filed."

On the first day of July, a superseding indictnent adding
O D. Fought as a defendant was filed by the governnent.® On
Novenber 11, 1992, Marshall was finally arraigned. N ne days
| ater, Fought filed a notion for continuance, and ten days after
that, on Novenmber 30, 1992, Marshall filed several notions
i ncluding his own notion for continuance. The court granted both

nmotions for continuance on Decenber 3, 1992, noving the trial

3 Fought was not naned in the April 1992 indictnent.
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date of the case to January 11, 1993.% Additionally, the court
schedul ed a pretrial conference for Decenber 17, 1992.

On Decenber 14, Harnon filed a notion to dismss the
indictment with prejudice. Specifically, Harnon argued, inter
alia, that in the 207 days since he "appeared before a judicial
officer of the Court in which the charges . . . are pending,"”
nore than seventy non-excl udabl e days (as defined by the Speedy
Trial Act) had passed, and consequently, the Act had been
viol ated and the indictnment should be di sm ssed.

Two days | ater, the governnent responded to Harnon's notion.
The governnent noted that Harnon "ha[d] been joined with the
ot her defendants under the sane cause nunber since he was
indicted." Moreover, the governnent contended that "[n]o
severance has been granted by the Court, [and] [t]he nunerous
nmotions filed by his co-defendants . . . serve to toll the speedy
trial clock. Thus, contrary to Harnon's assertions, the Speedy
Trial Act does not require dismssal of the indictnent."

The district court agreed with the governnent. |In an order
dat ed Decenber 17, 1992, the court noted that:

[c]ertain periods are excluded from conputing the tinme

with which the trial nust comence. Excluded periods

i nclude delay resulting fromthe pendency of pretrial

notions, and a reasonabl e period of delay when the

defendant is joined for trial wth a codefendant as to

whomthe time for trial has not run, and no notion for
severance has been granted.

4 The order was anmended to correct the deadline for filing
pretrial notions to Decenber 8, 1992.
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(citations omtted). The court reasoned that notions filed by
sone of Harnon's codefendants were pendi ng and that the pendency
of these notions tolled the Speedy Trial clock, and thus, "fewer
t han seventy days have el apsed since Harnon was indicted until
the filing of the present notion." Accordingly, the court denied
Harnon's notion. That sanme day, the court also ruled on all of

t he defendants' remaining outstandi ng notions.

On January 5, 1993, Harnon entered into a plea agreenent
with the governnent. The agreenent provided that in exchange for
t he governnent dropping the other charges against him Harnon
woul d plead guilty to "a one count superseding indictnent
charging a violation of 18 U.S.C. § 4, that being msprision of a
felony." On the sane day that Harnon signed the plea agreenent,
the district court found Harnon guilty and ordered a judgnment of
guilt entered. The district court also noted, however, that he
woul d not deci de whether to accept the plea agreenent until after

he reviewed the presentence report ("PSR').°

5 The district court stated:

M. Harnmon, |'mgoing to take the plea agreenent
under advisenent until | have had an opportunity to
review a presentence report in the case.

If I find you guilty today |I'm going to order that
a presentence report be prepared, and once it's been
prepared I'll review it and deci de whether |I'mgoing to
accept the arrangenent you have entered into wth the
gover nnent .

If I reject it | wll advise of that fact, and if
you ask me to do so[,] I'll set aside the finding of
guilt and allow you to withdraw your plea of guilty.



A PSR was prepared, and on March 4, 1993, it was adopted by
the governnent. One week |ater, Harnon filed nunmerous objections
to the PSR, contesting the factual bases of the allegations and
the conputation of the offense | evel under the Sentencing
Guidelines. On March 30, Harnon objected to the addendum of the
PSR on simlar grounds. On April 1, the district court advised
Har nmon's counsel that:

| have reviewed the presentence report in this case,

your objections to the presentence report, the addendum

to the presentence report and your objections to the

addendum

After having made such a review |I'm of the opinion
that justice would be better served in this case if the
court rejected the plea agreenent and the defendant

were to stand trial on the indictnent in this case.

Next, on April 28, 1993, the governnent filed a notion for
reci procal discovery. One nonth later, on May 28, the district
court issued a pretrial order and set the case for trial to begin
on July 6, 1993. Five days before trial was to begin, an
i ndi ctment, superseding the indictnent filed one year earlier,
was issued. This indictnent only naned Harnon, and once again,
it charged himw th conspiracy to commit mail and wire fraud as
well as with substantive acts of mail and wire fraud.

On July 5, Harnon filed a notion in limne regarding his
prior plea agreenent, his fornmer plea of guilty, and his
extraneous acts. On July 6, arguing that nore than seventy non-
excl udabl e days had passed since his indictnent, Harnon filed a

second notion to dismss the indictnent for violations of the

Speedy Trial Act. The governnent responded the next day, and on



July 8, 1993, the district court issued its ruling on the notion.
The district court again noted that "certain periods of delay are
excl uded fromconputing the time wwth which the trial nust
comence, " and after reviewi ng the proceedings in the case, the
court concluded "that fewer than seventy days have el apsed since
Har non was indicted until the filing of the present notion."
Accordingly, the district court denied Harnon's second notion to
di sm ss on speedy trial grounds.

Finally, on July 12, 1993, Harnon's trial began. The next
day, the court signed an order nenorializing its prior rulings on
the pretrial notions. On July 19, 1993, the jury found Harnon
guilty of all charges, and on Septenber 30, 1993, after various
post-trial notions and orders, the district court entered its
judgnent. This appeal foll owed.

1. STANDARD OF REVI EW

When we exam ne a Speedy Trial Act ruling, "we reviewthe

facts supporting . . . [the] ruling for clear error, but we

review the |l egal conclusions de novo." United States v. Johnson,

29 F.3d 940, 942 (5th Cr. 1994); accord United States v. Holley,

986 F.2d 100, 103 (5th Gir.), cert. denied, 114 S. C. 77 (1993).

[11. DI SCUSSI ON
Harnon al |l eges that his rights under the Speedy Trial Act,
18 U. S.C. 88 3161-3174, were viol ated because nore than seventy
non- excl udabl e days, as defined by the Act, el apsed between his

indictment and his trial. Al though we reject Harnon's assertions



of when the speedy trial clock ran, we neverthel ess concl ude that
nmore than seventy non-excl udabl e days passed before his trial.
Accordingly, we dism ss the indictnent.

The Speedy Trial Act is designed to serve two purposes: "to
ensure a federal crimnal defendant's [S]ixth [A] mendnment ri ght
to a speedy trial and to reduce the danger to the public from
prol onged periods of the defendant's release on bail." United

States v. Gonzales, 897 F.2d 1312, 1315 (5th Gr. 1990), cert.

deni ed, 498 U. S. 1029 (1991); accord Johnson, 29 F.3d at 942; see
also HR Rep. No. 390, 96th Cong., 1st Sess. 2-3 (1979),
reprinted in 1979 U S.C C. A N 805, 806-07 (noting that the Act

"gave effect to a Federal defendant's right to speedy trial under
the Si xth Anendnment and acknow edged the danger to society
represented by accused persons on bail for prol onged periods of
time").

In order to serve those purposes, the Act requires that a
def endant be tried within seventy days of his indictnent or
appearance before a judicial officer, whichever is later.® 18

US C 8 3161(c)(1); Henderson v. United States, 476 U S. 321,

6 The Act provides that:

In any case in which a plea of not guilty is entered,
the trial of a defendant charged in an information or
indictment with the conm ssion of an of fense shal
comence within the seventy days fromthe filing date
(and making public) of the information or indictnent,
or fromthe date the defendant has appeared before a
judicial officer of the court in which such charge is
pendi ng, whi chever date |ast occurs.

18 U.S.C. § 3161(c)(1).



322, 326 (1986); Johnson, 29 F.3d at 942; Gonzales, 897 F.2d at
1315. If this requirenent is not net, the Act states that "the
information or indictnment shall be dism ssed on notion of the

defendant."’ 18 U. . S.C. § 3162(a)(2); see also Johnson 29 F.3d at

942 (discussing the Act); United States v. Wllians, 12 F.3d 452,

459 (5th Gr. 1994) (sane).

In sone circunstances, the Speedy Trial Act clock does not
begin to run upon a defendant's indictnment or appearance before a
judicial officer. Instead, the cases interpreting 8 3161(h)(7)
of the Act hold that in "nulti-defendant cases . . . the seventy-
day clock does not start ticking until the |ast co-defendant has

been arraigned."® United States v. Baker, No. 94-1304, 1004 W

617568, at *3 (7th Cr. Nov. 8, 1994); see also Henderson, 476

US at 363 n.2 ("All defendants who are joined for trial

generally fall wthin the speedy trial conputation of the | atest

” The Act provides:

| f a defendant is not brought to trial within the tine
limt required by section 3161(c) as extended by
3161(h), the information indictnment shall be dism ssed
on notion of the defendant. The defendant shall have
t he burden of proof of supporting such notion but the
gover nnent shall have the burden of going forward with
the evidence in connection with any exclusion of tinme
under subparagraph 3161(h).

18 U.S.C. § 3162(a)(2).

8 Section 3161 of the Act states that the tine which is
excluded fromconputing the time wwthin which a trial nust
comence includes "[a] reasonabl e period of delay when the
defendant is joined for trial wth a codefendant as to whomthe
time for trial has not run and no notion for severance has been
granted.” 18 U.S.C. 8§ 3161(h) (7).



codefendant."); United States v. Wl ch, 810 F.2d 485, 488 n.1

(5th Gr. 1987) (sane).

Mor eover, not every day between the defendant's indictnent
or appearance before a judicial officer and his trial is included
in the Speedy Trial Act's calculation of tine; "[c]ertain days
are excluded fromthis calculation if those days fall wthin the
Act's specific definition of "“excludable days.'" Johnson, 29
F.3d at 942; Gonzales, 897 F.2d at 1315.

One excl usion, subsection (J), stops the Speedy Trial clock
for "delay reasonably attributable to any period, not to exceed
thirty days, during which any proceedi ng concerning the defendant
is actually under advisenent by the court." 18 U S.C 8§
3161(h)(1)(J). The Suprene Court has interpreted this provision
to "allow] exclusion of up to 30 days while the district court
has a notion "under advisenment,' i.e., 30 days fromthe tinme the
court receives all the papers it reasonably expects." Henderson,

476 U. S. at 328-29; accord Johnson, 29 F.3d at 942. Notably, the

Speedy Trial clock is reactivated by the passage of tine after
the last filing, not by the court's ruling on the notion.
Therefore, "[a]fter the thirty-day period expires, the Speedy
Trial clock begins to tick, regardl ess of when the trial court
ultimately rules on the notion." Johnson, 29 F.3d at 942.

Anot her excl usion, subsection (F), tolls the Speedy Tri al
cl ock during periods of "delay resulting fromany pretri al
motion, fromthe filing of the notion through the concl usion on,

or other pronpt disposition of, such notion." 18 U S. C 8§

10



3161(h)(1)(F). The Suprene Court has noted that this exclusion
applies in two situations. Henderson, 476 U S. at 329; see also
Johnson 29 F. 3d at 942-43 (discussing Henderson). First, it
applies to pretrial notions requiring a hearing. [d. at 329. In
t hose instances, the Court, after review ng the |anguage of the
Act and its legislative history, concluded that subsection (F)
"exclude[s] fromthe Speedy Trial Act's 70-day limtation al

tinme between the filing of a notion and the concl usion of the
hearing on that notion, whether or not a delay in holding that

hearing is "reasonably necessary. ld. at 330; accord Johnson,

29 F. 3d at 943.

I n Henderson, the Court also noted that "subsection (F)
excludes tine after a hearing has been held where a district
court awaits additional filings fromthe parties that are needed
for proper disposition of the notion." Henderson, 476 U S. at

331; accord Johnson, 29 F.3d at 943. Subsection (F), however,

does not toll the Speedy Trial clock forever when a notion
requiring a hearing is filed. After the hearing, when all of the
filings related to the notion are conpleted, the notion is "under

advi senent" pursuant to subsection (J) of the Act, and "[t]he

trial court has thirty excludable days . . . in which to rule
before the Speedy trial clock again begins to tick." Johnson, 29
F.3d at 943.

The second situation to which subsection (F) applies
"concerns notions that require no hearing and that result in a

“pronpt disposition. Henderson, 476 U.S. at 329. 1In those

11



situations, " the point at which time will cease to be excl uded
is identified by subsection (J), which permts an exclusion of 30
days fromthe tine a notion is actually "under advisenent' by the
court."" 1d. Moreover, when a notion does not require a
hearing, we have held that "as a matter of law, . . . a notion
shoul d be consi dered under advi senent for Speedy Trial Act

pur poses on the day that the |ast paper concerning the notion at
issue was filed with the court." Johnson, 29 F.3d at 944. Thus,
when a notion does not require a hearing, the Speedy Trial clock
is tolled for thirty days after the last filing regardi ng that
not i on.

Applying this framework to the instant case, we find that
nore than seventy non-excl udabl e days el apsed.® Harnon's Speedy
Trial clock began to run on Novenber 12, 1992--the first day
after the | atest codefendant, Marshall, appeared before a

judicial officer. N ne days ticked off the Speedy Trial clock

® In calculating days under the Speedy Trial Act cal endar,
when a notion or other proceeding stops the clock, "all days
i ncl udi ng the comencenent and term nation of the proceeding are
excluded fromthe seventy-day count.” United Stated v. Kington,
875 F.2d 1091, 1107 (5th Cr. 1989); accord United States V.
McCusker, 936 F.2d 781, 783 (5th Cr. 1991).

10 At this tinme, the were a variety of pretrial notions
pending in the district court. Although the district court ruled
on these notions fromthe bench in the Decenber 17, 1992 neeti ng,
there is no indication that these notions "required a hearing"
within the neaning of the Act. If these notions did require a
hearing, the time during the pendency of these notions (up to
Decenber 17) is excluded fromthe Speedy Trial Act cal cul ation.
On the other hand, if these notions did not require a hearing,
the Speedy Trial Act is tolled for up to thirty days after the
last filing relating to that notion. It is unclear fromthe
record when the filings for the nunerous notions of the many
def endants took place. Fortunately, we do not need divi ne when

12



until Fought filed a notion for continuance. Tinme resuned on
Decenber 18, 1992, the day after the district court ruled on
Fought's and the ot her defendants' notions.!' Eighteen

addi tional non-excl udabl e days passed, and on January 5, 1993,
the Speedy Trial Act's clock was suspended by Harnon's plea
agr eenent .

The cl ock stopped until April 2, 1992--the day after the
district court rejected Harnon's plea agreenent. Twenty-six days
ticked off the clock, and once again, on April 28, 1992, the
cal endar was suspended as the governnent filed its notion for
reci procal discovery.

Har non contends that this notion should not toll the Speedy
Trial clock because "it is obvious fromthe record" that the
nmotion was filed only to stop the Speedy Trial clock. In support
of his claim Harnon notes that the "governnent never urged this
nmotion to the court; there is nothing in the record to show that
the court had the notion "under advisenent' at any tinme; and,
inportantly, there is noting in the record to show that the court

ever ruled on the notion!"

As di scussed above, the Speedy Trial Act explicitly excludes

periods of "delay resulting fromany pretrial notion," 18 U S. C

these filings took place, for our conclusions regarding the
Speedy Trial calculation remain the sane even assum ng that the
Speedy Trial clock was tolled until the district court ruled on
t he noti ons on Decenber 17.

1 Harnon noved for a dismssal during this tinme, and this
nmoti on woul d have stopped the Speedy Trial calculation, but tinme
was already tolled by virtue of the pendency of Fought's notion.

13



8§ 3161(h)(1)(F) (enphasis added), and we have held that the
tolling mandat ed by subsection (F) is "all but absolute.” United

States v. Horton, 705 F.2d 1414, 1416 (5th Cr.), cert. denied,

464 U. S. 997 (1983). Accordingly, we have noted that only a
"particularly egregious cases justif[ies] an exception to the
Act's command” that tinme is tolled by the filing of a pretrial

motion. United States v. Neal, 27 F.3d 1035, 1042 n.4 (5th

Cr.), cert. denied sub nom Joyce v. United States, 63 U S. L. W

3387 (Nov. 14, 1994); accord Horton, 705 F.2d at 1416. This is
not such a case. Here, the governnent sinply requested a notion
for reciprocal discovery. Although the governnent did not
actively pursue the notion, there is nothing in the record to
indicate that its filing was "particularly egregious" and to
justify an exception to the rule that the filing of a notion
tolls the Speedy Trial clock.

The district court never ruled on the notion for reciprocal
di scovery, and the Speedy Trial clock was tolled for thirty days

after the last filing on the notion. See Johnson, 29 F.3d at 944

n.8 (holding that when there is no hearing on a notion and that
nmotion is not carried for hearing at trial, "the district court
ha[s] thirty non-excludable days . . . torule . . ."). Hence,
ti me began running on May 29, 1993. Tinme ran unabated for
thirty-five days until July 5, 1993--when Harnon filed a notion
inlimne. This and other notions filed over the next several
days tolled the Speedy Trial clock until trial began on July 12.

At this tinme, a total of eighty-eight non-excludabl e days had

14



passed between Harnon's indictnment and his trial. Because nore

t han seventy non-excl udabl e days had el apsed, 8§ 3162(a)(2) of the
Speedy Trial Act nmandates that "the indictnent . . . be
dismissed.” 18 U S. C. § 3162(a)(2).

We nust deci de whether the indictnent should be dism ssed
wth or without prejudice. In making this determ nation, the Act
instructs that "the court shall consider, anong others, each of
the following factors: the seriousness of the offense; the facts
and circunstances of the case which led to dism ssal; and the
i npact of a reprosecution on the adm nistration of this chapter
and on the admnistration of justice." 18 U S.C 8§ 3162(a)(2);

see al so Johnson, 29 F.3d at 945 (discussing this provision).

Al though "it is generally true that the trial court is best
situated to decide whether to dismss indictnments with or w thout
prejudice in light of a Speedy Trial Act violation," United

States v. Blackwell, 12 F.3d 44, 48 (5th Gr. 1994), in sone

cases this court may resolve the issue. See, e.q., Johnson, 29

F.3d at 945 ("We may determ ne whether the indictnment should be
dismssed with or without prejudice . . . ."); Blackwell, 12 F.3d
at 48 (decidi ng whet her dism ssal should be with or w thout
prejudice); United States v. Vel asquez, 890 F.2d 717, 720 (5th

Cir. 1989) (sane). This is such a case.
It is clear fromthe record that Harnon was charged with

of fenses of a serious nature. Cf. United States v. Peeples, 811

F.2d 849, 850-51 (5th Gr. 1987) (discussing serious nature of

wre fraud). Harnon's offenses invol ved defraudi ng hundreds of
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t housands of dollars and are puni shable by several years of

i nprisonnment. Both the anobunt of noney involved in the crinme and
the possi ble periods of incarceration indicate that the Harnon
was charged with serious offenses, mlitating in favor of

di sm ssal w thout prejudice and possi bl e reprosecution.

Exam ni ng the facts and circunstances surroundi ng the del ay,
we find that dismssal without prejudice is warranted. Harnon
did raise a notion to dism ss on Speedy Trial Act grounds in
Decenber of 1992, and the governnent should have been aware of
the Speedy Trial calendar. On the other hand, this case involved
mul ti pl e defendants who were added and subtracted from
indictnments and were renoved fromthe case as they entered into
pl ea bargains. Additionally, Harnmon hinself entered into a plea
agreenent that was rejected by the court. In sum the
ci rcunst ances surroundi ng the delay counsel in favor of dism ssal
W t hout prej udice.

Finally, while we have noted that "dism ssal with prejudice
is nore likely to cause the governnent and the courts diligently

to conply wiwth the Act's requirenents," Johnson, 29 F.3d at 946,
inthis case, the effects of reprosecution on the adm nistration
of the Speedy Trial Act and on the adm nistration of justice

wei gh slightly in favor of dism ssal wthout prejudice. Although
Har non had the cloud of prosecution hanging over himfor a

consi derabl e period, he was not incarcerated during any period of

time. | nstead, the record indicated that Harnon had a full-tine

job and was able to live a relatively normal |ife. Additionally,
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Har non does not argue that the governnment regularly or frequently
failed to neet the Act's deadlines or delayed the trial

maliciously. See United States v. Sal gado-Hernandez, 790 F. 2d

1265, 1268 (5th Gr.) (discussing the effect of dilatory or
mal i ci ous actions by the governnent on the question of dism ssal

wth or without prejudice), cert. denied, 479 U S. 964 (1986).

Further, Harnon does not allege that the delay interfered with
his ability to nmount a defense. All told, the Act's goals of
protecting the public fromcrimnals while on bail and ensuring
the constitutional right to speedy trial will not be inpinged

upon i f the governnent chooses to reprosecute Harnon.

| V. CONCLUSI ON
For the foregoing reasons, we REVERSE the judgenent of the
district court and we REMAND the case with instructions to vacate

the conviction and to dism ss the indictnment w thout prejudice.
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