UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1719
Summary Cal endar

MUTUAL OF OVAHA | NSURANCE

COVPANY,
Pl ai ntiff/ Counter-
Def endant - Appel | ee,

ver sus

LONNI E D. CLARK,
Def endant / Count er -
Pl aintiff-Appellant.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:92-CV-69-0C)

(January 6, 1994)

Before POLITZ, Chief Judge, JONES and EMLIO M GARZA, Crcuit
Judges.

PER CURI AM *
Lonni e O ark appeal s an adverse judgnent in the bench trial of
the action by Miutual of Oraha | nsurance Conpany for rescission of

the disability inconme policy issued to Clark. W affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Mut ual i ssued O ark an i nsurance policy which, in the event of
disability, would pay Cdark nearly $6,000 a nonth. Clark
represented that he had no other disability coverage. In fact
Clark had secured at least 11 other disability incone insurance
policies fromseveral different insurers prior to or shortly after
applying for the subject policy with Miutual which provided nonthly
di sability benefits exceedi ng $80,000. Upon discovery of Cark's
substantial m srepresentation, Mitual petitioned for judicial
rescission of the disability policy and secured a favorable
judgnent. dark tinely appeal ed.

Clark presents three points of error. First, he clainms that
the court a quo entered a default judgnent against him wthout
affording notice as required by Fed. R Cv.P. 55. This suggestion
is nmeritless. No default judgnent was entered in this case nor was
one sought. Judgnent against Clark cane after a bench trial.

Second, Clark maintains that the trial court erred in allow ng
his attorney to withdraw five weeks before trial. Assertions of
error regarding wthdrawal of counsel are reviewed for abuse of
discretion.! Cdark's attorney noved for withdrawal citing several
i nstances of Clark's refusal of cooperation. On the facts of this
case, the court did not abuse its discretion in granting this
not i on.

Third, Cark argues that the trial court commtted error by

Wnn v. Eriksson, 889 F.2d 644 (5th Cir. 1989).
2



taking judicial notice of testinmony presented in a related case.?
This argunent is frivol ous. Clark stipulated that testinony in
that matter could be used freely in the instant case. Even if he
had not so stipulated through his then counsel of record, the
district court was entitled to take judicial notice of the
t esti nmony. 3

Finding dark's suggestions of error basel ess, we AFFI RM

2New England Mutual Life Insurance Co., et al. v. Cark
No. 5-92-CV-0026.

3See Kinnett Dairies, Inc. v. Farrow, 580 F.2d 1260 (5th G r
1978) .



