IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8503
Summary Cal endar

M LTON D. NOWLI N,
Pl ai ntiff-Appellant,

ver sus

ANTHONY M  FRANK,
Post master General, ET al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
A 89 Cv 988

( May 12, 1993 )
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

MIton D. Nowin was, at the tinme of his discharge, a twenty-
four year enployee of the United States Postal Service. He had a
| ong record of disciplinary actions taken against him including a
suspensi on wi t hout pay for threatening violence. He was di scharged

fromhis enploynent after he told his supervisor that he would go

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



home, get a gun, and cone back to the post office to take out his
frustrations. The Postal Service had awitten policy that threats
of violence toward another enployee could be just cause for
term nation. Now in filed suit against the Postnaster Ceneral
alleging that he was termnated in violation of the Rehabilitation
Act of 1973, as anended, 29 U.S.C. § 791 et seq., and Title VI, 42
U S.C. 8§ 2000e-16. As the bases of his clainms, Nowin indicated
age, disability, and reprisal. Following a bench trial, the
district court entered judgnent in favor of the Postnaster Ceneral,
and Nowl i n appeals. Finding that Nowin's issues rai sed on appeal
are conpletely without nerit, we affirm the decision of the
district court.
I

The facts leading up to Now in's discharge are as follows: In
Cct ober of 1987, Nowlin's supervisor informed himthat he had 104
hours of |eave that he needed to use before the end of the year.
Now in requested three weeks |eave in Decenber. The Nati ona
Agr eenment between postal workers and managenent prohibits extended
peri ods of |eave in Decenber; however, incidental |eave for short
periods, usually one or two days, is permtted provided the proper
formis filed. Now in's request for |eave was denied. Now i n
| earned on Friday, Decenber 18, 1987, that his supervisor had
granted incidental |eave to an enployee with junior status. Nowin
becane very angry, but his supervisor explained that the other

enpl oyee had filed the appropriate formfor incidental |eave and he



had not. Nowin then filled out an incidental |eave formand took
it to his supervisor. He placed the formon the supervisor's desk
and tw ce demanded that he sign it; when the supervisor did not,
Nowl i n becane even nore upset, threw the formon the supervisor's
desk, and left the building. Now in had not received authorization
to leave his shift and |eft the post office shorthanded.

Now in did not report to work the follow ng Monday, and his
wife called his supervisor to report that he was sick. Nowin's
supervisor told her that he needed to bring a doctor's excuse
expl aini ng his absences on Friday and Monday. Nowlin returned to
wor k the next day, Decenber 22, 1987, and brought a nedical excuse
that stated that he was unable to work on Friday and Monday and
that he had seen the doctor on Monday. Nowl i n's supervisor
accepted the excuse for the Mnday absence but not the Friday
absence because the excuse did not state that Nowlin had seen a
doctor on that date. Now in becane very angry, and the supervisor
instructed himto go back to work and they would reconsider the
i ssue.

The next day, Decenber 23, 1987, Nowin arrived fifteen
mnutes late for work and was upset. Soon thereafter, his
supervisor informed him that his nedical excuse for Friday was
unaccept able. Now i n becane very angry and asked to speak with the
union steward. Nowl in's supervisor contacted the union office and
Now in was told the steward woul d noti fy hi mwhen he was avail abl e.

To this Nowin angrily asked if the supervisor wanted himto go



home and get a gun and cone back to the office and take out his
frustrations. This was not the first time Now in had discussed
weapons with his supervisor, who knew Nowl i n was an acconpl i shed
mar ksman. Several nonths earlier, followng the incident in which
a di sgruntl ed postal enpl oyee shot several people and which was the
subj ect of a menorandum Nowlin told his supervisor that if he ever
did anything |ike that, he would not shoot randomy but woul d nake
sure he got who he wanted. Now in's supervisor therefore took his
threat seriously and call ed her supervisor imedi ately, who called
the acting postmaster. Nowlin was called in for an i nmedi ate pre-
disciplinary hearing to determne if he had nade the statenent and
to give himan opportunity to explain. Nowin admtted naking the
coment, but stated that he neant he was going to cone back and
shoot hinself, not any other enployees. Now in was placed on
ener gency suspension, which was thirty days adm nistrative | eave
W t hout pay.

On Decenber 24, 1987, Now in received a letter informng him
that he had been placed on an off-duty w thout pay status for
meki ng threats of violence, which was to continue until further
notice. On January 7, 1988, Nowin received a letter inform ng him
that he woul d be renoved fromthe Postal Service thirty days from
receipt of the letter, an act precipitated by Nowin's threats of

vi ol ence.



I

On April 8, 1988, Nowin filed a formal conplaint with the
Equal Enpl oynent Qpportunity Comm ssion (EECC) alleging that his
proposed term nation was based on his alleged handicap, sleep
apnea.! On Septenber 28, 1988, the EECC found that Nowl in had not
been a victimof discrimnation and notified himof his right to
file a civil action.

On Novenber 6, 1989, Nowin filed an action pro se claimng
that his discharge from the Postal Service was in violation of
Title VII, 42 U S C 8§ 2000e-16, and the Rehabilitation Act of
1973, 29 U . S.C. 8§ 791 et seq., as anended. He also alleged that
simlarly situated enpl oyees were not fired. Nowin filed a second
pro se action on January 24, 1990, in which he alleged that postal
supervisors made discrimnatory remarks on his disability
retirement application. The two cases were consolidated and tried
before the district court on My 29, 1992. The district court
entered judgnent in favor of the Postmaster General on July 21,
1992. Now i n appeals.

11

Now in's pro se brief fails to state succinctly the i ssues he

is raising on appeal. FromNowl in's four-page narrative statenent

of the issues, it appears that the followng points are being

INowl i n had previously been reprimnded for sleeping on the
j ob, which he blanmed on a sl eeping disorder, sleep apnea. He had
al so asserted this nalady as the basis for his application for
disability retirenent, which earlier had been deni ed.



argued by him (1) the district court erred by denying his request
for appointnent of counsel; (2) the district court erred by
concluding that it lacked jurisdiction over his disability
retirement clainms; and (3) he was unaware of his option for a jury
trial and would not have knowingly waived his right to a jury
trial.

The Postmaster CGeneral addresses two of these issues: (1)
whet her the district court abused its discretion by denying
Now i n's request for appointnment of counsel and (2) whether the
district court properly concluded that it |acked jurisdiction over
Now in's disability clains. To these the Postmaster CGeneral adds
yet anot her i ssue: Whet her the district court erred in finding
that the legitimte, nondiscrimnatory reason given by the Postal
Service for discharging Nowin was credi ble. Because we read pro
se briefs liberally, we will address each of these issues seriatim

W hold as foll ows.

The district court did not abuse its discretion in denying
Now in's request for appointnent of counsel. Bef ore denying
Nowl i n's request for counsel, the district court had consi dered t he
Post master CGeneral's notion to dism ss or alternatively for sunmary
judgnent and the supporting nenorandum therefore, the district
court was famliar with the nerits of Nowin's case. The district

court also had before it evidence of Nowin's financial ability to



retain counsel: Hs total nonthly income was $7,066.67, and his
estimated nonthly expenses were $6,343.40. Even if the district
court failed to consider Nowin's efforts to obtain counsel, these
two factors wei gh against the appoi ntnent of counsel.
B

The district court correctly determned that it |[|acked
jurisdiction over Nowin's claim for disability retirenent.
Applications for civil service disability retirenment are determ ned
by the Ofice of Personnel Managenent (OPM. 5 US C § 8347.
Determ nations by the OPM are appeal able only to the Merit Systens
Protection Board (MSPB). 5 U.S.C. 8§ 8347(d)(1). Reviewof an MSPB
order involving a disability retirement claim is "explicitly

enconpassed in the Federal Crcuit's jurisdiction.” Li ndahl v.

oPM 470 U.S. 768, 797, 105 S. . 1620, 1636, 84 L.Ed.2d 674
(1985).
C
Now in knowi ngly waived his right to a jury trial. Now i n
argues that he was unaware of his right toajury trial and that he
woul d not have waived such a right. The right of jury trial is
fundanental, and courts indulge every reasonable presunption

agai nst waiver. MWauhop v. Allied Hunble Bank, N A , 926 F.2d 454,

455 (5th Gr. 1991). W have nothing before us to indicate that
Now in was not apprised of his right to a jury trial, and he
apparently proceeded with the bench trial wthout objection.

"Failure to object to the subm ssion of a case to the judge instead



of a jury usually waives the right to a jury trial." Alen v.

Bar nes Hosp., 721 F.2d 643, 644 (8th Gr. 1983); see al so Sout hl and

Reship, Inc. v. Flegel, 534 F.2d 639, 644 (5th GCr. 1976)

(presenting evidence to court and submtting findings of fact and
concl usions of |aw represent acqui escence to trial wthout jury).
Now in has failed to provide us any information that would lead to
any concl usion other than that he know ngly waived his right to a
jury.
D

The district court correctly found that Now i n was di scharged
because he made an intolerable threat of violence. Nowl i n has
failed to include in the record on appeal a transcript of the trial
before the district court; nevertheless, we have no trouble
concluding fromthe facts presented in Nowin's ow brief that the
district court's findings are clearly supported. Now in admts
that he made a threat to his supervisor on Decenber 23, 1987, that
he woul d go hone, get a gun, and cone back to the post office to
take out his frustrations. Now in had previously indicated that if
he were to begin shooting people, he would not shoot randomy but
woul d seek out specific people. The Postal Service had a clearly
defined policy that threats of violence directed toward posta

enpl oyees could be just cause for renoval.



\Y
In conclusion, we find that the argunents rai sed by Now i n on
appeal are conpletely without nerit. Accordingly, the decision of
the district court is

AFFI RMED



