IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7622
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ROGER FRANKLI N HOLTZCLAW
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
(CR-H92-00003(P) (R))

( May 19, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Def endant - Appel | ant Roger Franklin Holtzclaw appeals his
conviction by a jury for bank robbery in violation of 18 U S. C
8§ 2113(a). He conplains of speedy trial denials under the Speedy

Trial Act and the Sixth Anendnent, and of the district court's

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



refusal to suppress 1) evidence found in a consensual search and,
2) his confession. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

On Septenber 29, 1989, Holtzclaw was arrested by state
officials for a bank robbery that occurred on May 10, 1989, in
@Qul fport, Mssissippi.! Late in Novenber that year, after the
state prosecution had begun, Holtzclaw contacted FBI Special Agent
Ceorge Hol der, inforned Hol der of that prosecution, and expressed
an interest in providing the FBI with information about "two ot her
federal violations." Early in March 1990, Holtzclaw and the
governnent signed a "nenorandum of understanding,” in which
Holtzcl aw allegedly agreed to plead guilty to tw federal bank
robbery charges.?

On April 12, 1990, a federal bill of information was filed
charging Holtzclaw w th the Gul fport bank robbery and anot her bank
robbery that had taken place in Hattiesburg, M ssissippi, on
Septenber 7, 1989. During a neeting with Agent Hol der on April 23,
1990, Hol tzcl aw confessed to bot h bank robberies. Sonmetine between
My 9 and June 15, 1990, however, Holtzclaw s interest in
cooperating with the FBI and the governnent evaporated. According
to Agent Hol der, the nenorandum of understanding had presumably

been "vacated."

. Portions of the record indicate that the arrest took
pl ace on Septenber 25, 1989.
2 Thi s "menorandum of under st andi ng" does not appear in the
record.



The state prosecution of Holtzclaw for the @ulfport bank
robbery ended on January 8, 1991, with a jury verdict of guilty.
Hol t zcl aw recei ved a 25-year prison sentence. On March 19, 1991,
the state indictnent against Holtzclaw for the Hattiesburg bank
robbery was di sm ssed.

A year later, in January 1992, the district court granted the
governnent permssion to dismss without prejudice the federa
informati on charging Holtzclaw with the two bank robberies. Then
on May 6, 1992, Holtzclaw was indicted in federal court for the
Hatti esburg bank robbery. On June 9, 1992, he was arraigned, and
twenty days later, on June 29, 1992, he filed a pretrial notion to
dismss the indictnment for failure to grant hima speedy trial. He
also filed two notions to suppress, one regardi ng evi dence obt ai ned
from the warrantless search of his residence and the other
regarding his April 23, 1990, confession to Agent Hol der. Al |
three notions were denied by the district court.

On Septenber 10, 1992, the case went to trial. A jury found
Holtzcl aw guilty of the Hattiesburg bank robbery, and he received
a prison sentence of 120 nonths. Holtzcl aw now appeal s his federal
conviction and sentence for the Hattiesburg bank robbery.

I
ANALYSI S
A Speedy Trial Act

Hol t zcl aw argues that the district court erred in denying his
motion to dismss the indictnent, alleging that he was denied a

speedy trial as guaranteed by 18 U S.C. 88 3161-3174, the Speedy



Trial Act. According to Holtzclaw, the Speedy Trial Act was
vi ol at ed because he did not have a trial or go before a judicial
officer after the April 12, 1990, bill of information was fil ed.
Id. But Holtzclaw ignores the significant fact that the bill of
informati on was di smssed without prejudice. As the information
was thus dism ssed, the governnent was not inproper in charging

Hol t zcl aw a second ti ne. See United States v. Castle, 906 F.2d

134, 139 (5th G r. 1990) ("But dismssal w thout prejudice is not
an ineffectual renmedy, forcing the governnent to reindict in the
face of statute of limtation pressures, anong other things."); see

also United States v. Taylor, 487 U S. 326, 342, 108 S.Ct. 2413,

101 L. Ed.2d 297 (1988).
The Speedy Trial Act provides:

In any case in which a plea of not guilty
is entered, the trial of a defendant charged
in an information or indictnment with the
conmmi ssi on of an of fense shall comence within
seventy days fromthe filing date (and maki ng
public) of the information or indictnent, or
from the date the defendant has appeared
before a judicial officer of the court in
whi ch such charge is pending, whichever date
| ast occurs.

18 U.S.C. § 3161(c)(1). A though the bill of information was filed
on April 12, 1990, and the indictnment was filed over two years
|ater, on May 6, 1992, Holtzclaw did not go before a judicial
officer until June 9, 1992, the date of his arrai gnnment under the
indictment. According to 8§ 3161(c)(1), therefore, the seventy-day
period did not begin to run in this case until June 9, 1992. See

United States v. Snyder, 707 F.2d 139, 142 (5th Cr. 1993)

(defendant arraigned after indicted).
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In addition, the seventy-day period was tolled by the pretri al
motions. Holtzclawfiled three pretrial notions on June 29, 1992,
whi ch were not disposed of until Septenber 9, 1992. The period
bet ween June 29 and Septenber 9, 1992, therefore, is excluded in
conputing the tinme within which the trial should have conmmenced.
18 U.S.C. § 3161(h)(1)(F). There was therefore no violation of the
Speedy Trial Act.

B. Si xth Anendnent Speedy Tri al

Hol t zcl aw al so argues that the district court erred in denying
his nmotion to dismss the indictnent for violation of the Sixth
Amendnent. He insists that, in addition to violation of the Speedy
Trial Act, the governnent violated his right to a speedy trial as
guaranteed by the Sixth Arendnent. A literal reading of the Sixth
Amendnent suggests that the right to a speedy trial under that
anendnent attaches only when a formal charge is instituted and a

crimnal prosecution begins. United States v. MacDonald, 456 U. S.

1, 6, 102 S.Ct. 1497, 71 L.Ed.2d 696 (1982). W have rul ed
however, that the Sixth Arendnent right to a speedy trial attaches
at the time of arrest or indictment, whichever cones first, and

continues until the date of trial. United States v. Wilters,

591 F. 2d 1195, 1200 (5th Gr.), cert. denied, 442 U S. 945 (1979).

Constitutional speedy trial clainms are resol ved by exam ning
four factors: (1) the length of the delay; (2) the reason for the
delay; (3) the defendant's assertions of his rights; and (4) the
prejudice to the defendant resulting from the del ay. Bar ker v.

Wngo, 407 U. S. 514, 530, 92 S. (. 2182, 33 L.Ed.2d 101 (1972). In



assessing prejudice, we look to three interests of the defendant:
(1) prevention of oppr essi ve pretrial i ncarceration;
(2) mnimzation of anxi ety and concern; and (3) limtation of the

possibility that his defense will be inpaired. Mllard v. Lynaugh,

810 F.2d 1403, 1406 (5th Gr.), cert. denied, 484 U. S. 838 (1987).

The threshold consideration is whether the delay is of
sufficient length to be deened "presunptively prejudicial," thus
requiring an inquiry into the other Barker factors. MIllard
810 F.2d at 1406. Here, the delay fromthe tinme of the first
formal federal charge against Holtzclaw to the tine of trial
anopunts to nore than twenty-four nonths; the delay fromthe tine of
the original arrest to the tine of trial amounts to al nost three
years. W have held that a thirteen-nonth del ay between i ndi ct nent

and trial is "presunptively prejudicial.” See Davis v. Puckett,

857 F.2d 1035, 1040-41 (5th Gr. 1988). W find that the delay in
this case was "presunptively prejudicial." We therefore nust
exam ne the other Barker factors, i.e., the reason for the delay,
the defendant's assertions of his rights, and the prejudice to the
defendant resulting fromthe delay. See 407 U S. at 530.
Regarding the first of the remaining Barker factorssqthe
reason for del aysqQthe record reflects that Holtzclaw was invol ved
in a state prosecution for the Gul fport bank robbery fromthe tine
of his arrest in Septenber 1989 until early January 1991. The
record further reflects that between March 1991 and January 21,
1992 (the date the information was dismssed), the FBlI was

coll ecting evidence fromthe Hatti esburg Police Departnent, trying



to locate wtnesses, interviewing wtnesses, and conducting
fingerprint analyses. The tinme between January 21, 1992, and
May 6, 1992 (the date the indictnment was filed), is thus excl uded
from the conputation. See MacDonald, 456 U S at 7 n.7. The

record reflects that between May 6, 1992, and Septenber 10, 1992
(the date of trial), Holtzclaw was arraigned, he filed three
pretrial notions, and a hearing on the notions was held. Nothing
in the record indicates that the governnent intentionally del ayed
going to trial, so the "reason" factor from Barker was not
vi ol at ed.

Regar di ng the next remai ning Barker factor, the only evidence
that Hol tzcl aw conpl ained of the delay is a letter he wote to the
clerk of the federal district court asking for an adjudication on
the information. This letter, however, was not filed until Apri
27, 1992, several nonths after the information was di sm ssed.

And as to the | ast renai ni ng Barker factor, Holtzcl aw has al so
failed to show prejudice. The record reveals that he was arrested
in Septenber 1989 and that in January 1991 he began serving a 25-
year state prison sentence for the Quilfport bank robbery. The
delay in beginning the federal trial for the Hattiesburg bank
robbery charge, therefore, did not subject Holtzclawto "oppressive
pretrial incarceration.” 1In addition, Holtzclaw has not shown how
the delay subjected himto anxi ety and concern.

Holtzclaw alleges that his defense was inpaired by the
inability to locate Shirley Mount Pearson. According to Holtzclaw,

he was prejudiced by not being able to attack "the truth and



credibility of the statenents which she gave to police officers
which constituted their probable cause to arrest, search and
interrogate the Defendant relative to the bank robbery."
Hol t zcl aw s inability to attack Pear son' s "truth" and
"credibility," however, did not invalidate the police officers

probable cause to arrest Holtzclaw See lllinois v. Gates,

462 U.S. 213, 230, 103 S.C. 2317, 76 L.Ed.2d 527 (1983). The
"totality of the circunstances” indicates that the police officers
had probable cause to arrest Holtzclaw See id. at 230-31
Hol t zcl aw s argunent, therefore, fails to establish prejudice.

Based on the entire Barker test, Holtzclaw s Sixth Amendnent
argunent, although not necessarily frivolous, clearly fails. In
addition, Holtzclaw has failed to show that the district court
erred in denying his notion to dism ss the indictnent.

C. Suppr essi on of Evidence - Warrantl ess Search

Hol t zcl aw contends that a hat and bag obtained from his
resi dence should have been suppressed because the officers who
searched the residence did not have a search warrant. The district
court found that the fruits of the search were adm ssi bl e because
there was a consent to search and no coercion. W review the
district court's factual findings on a notion to suppress for clear

error. United States v. Harrison, 918 F.2d 469, 472 (5th Gr.

1990) .
Consent is one of the recogni zed exceptions to the requirenent
that searches by the governnent nust be conducted pursuant to a

warrant. United States v. Koehler, 790 F.2d 1256, 1259 (5th Gr.




1986). Wen nore than one person has authority over the place or
obj ect of the intended search, consent to search may be given by
any one person who exercises common authority over prem ses or
effects. 1d. Comon authority rests on whether there was nutual
use of the property by persons generally having joint access or
control for nost purposes. |d.

In Septenber 1989 Holtzclaw and his fornmer wfe, Mckie
Hofferbert, lived together in an apartnent in Qulfport. Bot h
Hof f erbert and Holtzclaw had signed the | ease to that apartnent.
On Septenber 25, 1989, Hofferbert gave the police permssion to
search the apartnent. The evidence establishes that Holtzcl aw and
Hof f erbert shared control over the apartnent. There is no record
evi dence that Hofferbert was coerced to grant consent to search.
Accordingly, the district court's finding that the police had
consent to search Holtzclaw s residence is not clearly erroneous.

D. Suppr essi on of Evidence - Confession

Hol t zcl aw argues that the district court erred in denying his
nmotion to suppress the confession he nade to Agent Hol der on Apri

23, 1990. Holtzclaw all eges that the confession was the product of

an illegal arrest and of undue coercion. According to Holtzclaw,
his arrest in Septenber 1989 was illegal, thereby rendering his
confession illegal.

Holtzcl aw s argunent fails for several reasons. First, the
police officers had probable cause to arrest him Probabl e cause
consi sts not of weighing each individual piece of information but

rather of considering the information as a "lamnated total."



United States v. Espinoza-Seanez, 862 F.2d 526, 532 (5th CGr.

1988) . Probabl e cause also consists of a synthesis of what the
police "have heard, what they know, and what they observed as
trained officers.” |1d. at 532-33.

The record reflects that Clarence S. Vance, Jr., then a
detective with the Qulfport Police Departnent, received a verba
and taped statenent from Shirley Munt Pearson on Septenber 25,
1989, in which Pearson indicated that a person by the nane of
"Roger" and one John Sharpe WIllians had "done a bank job in
Hattiesburg." According to Vance, WIIlians showed Pearson t he bank
that he and "Roger" had robbed. Pearson also told Vance that she
and Wl lianms had gone to a residence in GQul fport, and that she had
gi ven Vance directions to that address.

Vance received confirmation that a robbery had taken place in
Hattiesburg. Police officers then |ocated the exact address about
whi ch Pearson had spoken. Wen the police went to this residence,
a woman |later identified as Mckie Hofferbert cane to the door
The police officers asker her if "Roger" lived there. She
confirmed that a Roger Holtzclaw lived at that residence, then
consented to the search of the residence. During the search
Hofferbert told the police officers that one day Holtzcl aw r et ur ned
wth "sone noney" and that he had told her that "he had robbed
sonething." During the search, noreover, the police officers found
Holtzclaw "in the bathroom hiding in a cabinet |ike, laundry bin
type thing." The evidence thus establishes that the police

of ficers had probable cause to arrest Holtzclaw when they found
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hi m
Second, even if we assune arguendo that the arrest was
illegal, sufficient intervening events broke the causal connection

I i nkage between the arrest and the confession. See Taylor .

Al abama, 457 U. S. 687, 690, 102 S.Ct. 2664, 73 L.Ed.2d 314 (1982).
The record reflects that the confession Holtzclaw gave to Agent
Hol der, a federal officer, took place al nost seven nonths after his
state arrest. In addition, the record shows that Holtzcl aw di d not
show any hesitancy toward cooperating with the FBI. During the
interview that resulted in the confession, noreover, Holtzclaw
never asked for a | awer and never requested that the questioning
st op.

Third, the evidence indicates that Holtzclaw voluntarily nade
the confession to Agent Holder.® Holtzclaw contends that he was
coerced into giving the confession by the oppressive conditions in
whi ch he found hinself after receiving nedical treatnent. At the
suppressi on hearing, however, Holtzclawtestified that Agent Hol der
did not coerce or threaten himinto confession. Neither does the

record otherwi se reflect any coercion. Holtzclaw s argunent that

hi s confession was not voluntary therefore fails. See Col orado v.
Connelly, 479 U.S. 157, 167, 107 S.Ct. 515, 93 L.Ed.2d 473 (1986)
(coercive police activity is a necessary predicate to a finding

that a confession was not voluntary); Rayner, 876 F.2d at 386-87.

3 The government bears the burden of proving by a
preponderance of the evidence that the confession was vol untary;
the ultimate i ssue of voluntariness is a question of law. United
States v. Rayner, 876 F.2d 383, 386 (5th CGr.), cert. denied, 493
U S. 870 (1989).
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For the foregoi ng reasons, Holtzclaw s convi cti on and sentence
are

AFF| RMED.
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