UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7359
Summary Cal endar

QJY RI CHARDS, JR d/b/a Ri chards
Bondi ng Conpany,

Pl ai ntiff-Appellant,
ver sus
THE I TY OF COLUMBUS, A Mini ci pa
Cor poration, and CHARLI E WATKI NS,
Chi ef of Police,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of M ssissipp
(CA EC90 123 B D)

(Cct ober 12, 1993)

Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Guy Richards (Richards), a fornmer
prof essional bail bondsman |icensed by the State of M ssissippi
brought a state court action against the Cty of Colunbus,

Mssissippi (Cty), and its Chief of Police, Charlie WAtkins

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(Watkins), alleging deprivations of his property rights w thout due
process, in violation of state and federal |aw. Defendants renoved
the action and noved for summary judgnent. The district court
granted that notion, and Richards appeals. W affirm
Facts and Proceedi ngs Bel ow

Ri chards wote bail bonds in Colunbus, M ssissippi, and
surroundi ng communities fromthe tinme he was first licensed in 1976
unti| Decenber 13, 1988, when his bail bondsman |icense was revoked
by the M ssissippi Departnent of Insurance. This |lawsuit concerns
events occurring in early 1986. Richards acknow edges that prior
to January 8, 1986, he owed the City noney on forfeited appearance
bonds extendi ng back several years. As a result of Richards's
default on these forfeited bonds, Watkins dictated a nmeno on
January 7, 1986, to the effect that, effective January 8, at 7:00
a.m, R chards would not be able to make bonds at the Col unbus
Pol i ce Departnent. This nmeno was posted at the city jail in
Col unbus wi thout prior notice to Ri chards.

After learning of the notice, Richards inquired at the
Col unbus Police Departnent and was inforned by Assistant Chief of
Police Petty dover that R chards was surety on several forfeited
out st andi ng bonds.! Richards was told in April 1988 that the total

anount of the bonds forfeited at that tinme was $13, 200. Upon

. There is sone dispute between the parties as to whether
Ri chards and d over discussed the anobunt Ri chards owed on the
forfeited bonds prior to the posting of Watkins's notice. W
agree with the district court that this factual dispute is not
material to the resolution of the due process clai mbecause
def endants' actions did not deprive Ri chards of any
constitutionally protectable property right, and therefore
summary judgnent was not precluded.
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advi senent that the Cty would proceed agai nst R chards on these
bonds, Richards paid the City $6,200, |eaving several thousand
dollars still owed. On Decenber 13, 1988, after a hearing at which
Ri chards was present, the Insurance Departnent of the State of
M ssi ssi ppi revoked Richards's bail bondsman |icense.?

Richards filed the present action in the Lowndes County
Circuit Court on May 10, 1990. 1In his state court conplaint, he
alleged (1) that the Cty had failed to conply with statutory
procedures governing col |l ecti on of noney owed the city on forfeited
bonds, and (2) that Watkins's posting of the neno at the jail,
W thout prior notice to Richards, deprived R chards of his state
and federal constitutional property rights w thout due process.
Foll ow ng renoval of the lawsuit to the United States District
Court for the Northern District of Mssissippi, defendants noved
for summary judgnent. The district court found that the
defendants' actions did not inplicate any property right of
Ri chards wunder either state or federal law and granted the
def endants' notion. R chards appeals only the dism ssal of his due

process claim?

2 M ssissippi |law allows the Insurance Departnent to revoke a
bail bondsman |icense for forfeiture of a qualification bond or
default in paynent on forfeited bonds. Mss. CobE ANN. 8§ 83-39-
15(b), (f).

3 Even before the district court, R chards focused on the due
process claimto the exclusion of his claimthat the defendants
had not conplied with statutory collection procedures on the
forfeited bonds. Although the district court addressed the
statutory collection claim it found that R chards had not nade a
sufficient showi ng of how the defendants had violated statutory
col l ection procedures.

We do not reach the statutory collection claim as Richards
does not re-urge the claimon appeal and has therefore abandoned
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Di scussi on

We reviewthe grant of summary judgnent de novo, applying the
sanme standard as the district court. Hansen v. Continental Ins.
Co., 940 F.2d 971, 975 (5th Cr. 1991). Summary judgnent is
appropriate where "there is no genuine issue as to any nateri al
fact and . . . the noving party is entitled to a judgnent as a
matter of law." FebD. R Qv. P. 56(c).

In his due process claim R chards asserts that he was
deprived of his property interests in his bail bond business
W t hout due process, in violation of federal and state |aw, when
Wat ki ns posted the nmeno at the Colunbus jail w thout any advance
notice to Richards. U S Const. anmend. XIV; Mss. ConsT., art. 3,
8§ 14. CQur threshold consideration nust be to identify a property
interest entitled to due process protection. Brock v. Roadway
Express, Inc., 107 S.C. 1740, 1747 (1987).

We assune arguendo, as did the district court, that Richards
had a property interest in his state-issued bondsman |icense and
that that property interest nerited due process protection.
Al t hough there are no M ssissippi cases so holding, as a general
rule licenses required for the pursuit of a livelihood "are not to
be taken away w thout that procedural due process required by the
Fourteenth Amendnent." Bell v. Burson, 91 S.C. 1586, 1589 (1971).
See Canfield Aviation, Inc. v. Nat'l Transp. Safety Bd., 854 F.2d
745, 750 (5th Gr. 1988) ("[Aln interest in a certificate or

license that is a prerequisite to enploynent is a cognizable

it. Cooper v. Sheriff, Lubbock County, 929 F.2d 1078, 1081 n.1
(5th Gr. 1991).



property interest, protectable by the procedural due process
requi renent of the Fifth Amendnent . . . .").

M ssi ssippi statutes set forth procedures for the revocation
or suspensi on of a bondsman's |icense by the M ssi ssi ppi Depart nent
of Insurance under certain circunstances, provided notice and a
hearing are afforded the bondsman. Mss. Cobe. ANN. 88 83-39-15, et
seq. These statutes do not, however, authorize a nunicipal chief
of police to affect the validity of a |license issued by state
authorities, and, in fact, it is clear that VWatkins's notice did
not deprive, or even purport to deprive, R chards of his |icense to
wite bonds within the state of Mssissippi. It is undisputed that
Ri chards continued to wite bail bonds in the nmunicipalities
surroundi ng Colunbus after the date the notice was posted in
Col unbus and prior to the revocation of his license by the
M ssi ssi ppi Departnent of Insurance. Thus the defendants' actions
did not deprive Ri chards of any property interests in his bondsman
i cense.

Even if R chards's property interest in his |icense was
enconpassed by the Fourteenth Amendnent's protections, however, he
did not have a property interest in his ability to wite bail bonds
in Colunbus, M ssissippi. Al t hough M ssissippi law prohibits
sheriffs or other officials fromaccepting bonds froman unlicensed
bondsman, Mss. CooE ANN. 8 83-39-23, there is no provision in the
M ssi ssippi statutory schene which mandates that such officials
accept a bond from a bondsman nerely because the bondsman is
licensed by the state. Indeed, M ssissippi |aw expressly |eaves

t he approval of tendered bonds to the discretion of a police chief
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or ot her designated officer. "The chief of the nmunicipal police or
a police officer or officers designated by order of the nunici pal
j udge may approve bonds or recogni zances." Mss. CobE ANN. § 21-23-8
(enphasi s added). See also Mss. CooE ANN. 8§ 99-33-7 (statute
governing justice court, provides that it is "lawful . . . to take
bond with sufficient sureties"). Because the police chief my
approve bonds, it is reasonable to infer fromthe | anguage of the
statute that he nmay also decline to approve a bond. In his
deposition testinony, Ri chards conceded t hat he needed t he approval
of a designated police officer in order to have bail bonds witten
by himaccepted by that office or the |local nunicipal court.

Ri chards had no constitutionally recogni zed property interest
in his ability to have bonds witten by him accepted in the
Col unbus, M ssissippi, police departnent or nmunicipal court,
because approval of such bonds was at the discretion of Watkins, as
chief of police. "Use of the word nay' as opposed to mandatory
| anguage as "shall' has been found to indicate a legislature's
intention to bestowdiscretion on the [person] charged to apply the
statute.” Neuwirth v. Louisiana State Bd. of Dentistry, 845 F.2d
553, 557 (5th Gr. 1988). D scretionary statutes do not give rise
to constitutionally protectable interests. 1d. at 557-558.

Because Richards's ability to have bail bonds witten by him
accepted at the Colunbus city jail 1is not a property right
protectable by the Fourteenth Anendnent, he did not suffer any
unconstitutional deprivation of property when WAtkins posted the
meno at the jail, without prior notice to Richards, prohibiting

acceptance there of bonds witten by Richards. As the district



court observed, defendants' actions, far from anounting to a
deprivation of Richards's I|ivelihood sufficient to require
constitutional safeguards, constitute at nost "the denial of a
uni l ateral expectation to wite bonds in a particular locale in
which he had failed to neet his obligations as surety."” T he
district court did not err in granting sunmary judgnent for the
def endant s.
Concl usi on

For the reasons stated above, the judgnment of the district

court is

AFFI RVED.



