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Before POLITZ, Chief Judge, JONES and EMLIO M GARZA, Crcuit
Judges.

POLI TZ, Chief Judge:”’
Harvey F. Garlotte appeal s the dism ssal, after a bench trial,

of his prisoner civil rights suit. W affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Garlotte's eighth anmendnent conpl ai nt chal | enged the
conditions of his confinenent, specifically the failure of prison
officials to control the level of noise which interfered wth
Garlotte's attenpts to read, wite, and sleep. Follow ng a Spears!
hearing, during which the magistrate judge permtted unserved
defendants to participate, several defendants were dism ssed.
After a bench trial the magistrate judge reconmended di sm ssal of
the remaining clains. The district judge rejected Garlotte's
objections and request for reconsideration and accepted the
magi strate judge's recomendations. Garlotte tinely appeal ed.

Garlotte raises nultiple issues on appeal. None has nerit.
We review each in turn.

He chal | enges t he Spears hearing. That screening procedure is
wel |l established in this circuit. Even if it were not, the bench
trial followwng the hearing would have nooted any chall enge
Garlotte conplains that sonme of the defendants were allowed to
participate in the Spears hearing. We aut horize such.? He
conplains that sone defendants received copies of his pleading
before it was served. No possible prejudice resulting fromthis
was shown, nor could any be shown.

Garlotte conplains that certain defendants were inproperly
di sm ssed over his objections. G ven our conclusion that no claim
was established against any prison official the interimdismssal

of sonme cannot be prejudicial and reversible error. He al so

! Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
2 Wlson v. Barrientos, 926 F.2d 480 (5th Gr. 1991).
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conplains that he was not given appointed counsel. That is a
matter left to the discretion of the trial judge and we perceive no
abuse of that discretion.?

Garlotte next contends that the nmmgistrate judge erred by
granting defendants' notion for a protective order to Garlotte's
attenpt to secure production of an inordinate nunber of records.
This is a matter within the discretion of the district and
magi strate judges.* W find no abuse particularly in light of the
court a quo's order describing a nore narrow y drawn request which
Garlotte m ght have used. Nor is there any nerit to Garlotte's
conplaint of untineliness of the request for a protective order.
The court may extend that tine.>

Garlotte contends that the trial court erred in denying hima
conti nuance. We review this denial for abuse of discretion and
find none. The Spears hearing was on April 17, 1991. A scheduling
order was entered on August 16 requiring conpletion of discovery by
Novenber 15, 1991. Garlotte's discovery request cane on
Cctober 24, six nonths after the defendants were served and over
two nonths after entry of the scheduling order. The court extended
di scovery until January 3, 1992. Garlotte had anple tinme for
di scovery. He is responsible for his own delays in initiating

requests.

328 U.S.C. § 1915(d); Uner v. Chancellor, 691 F.2d 209 (5th
Cir. 1982).

“ Wchita Falls Ofice Assoc. v. Banc One Corp., 978 F.2d 915
(5th Gr. 1992), cert. denied, 113 S. C. 2340 (1993).

> See Fed.R Civ.P. 34(b), 36(a).
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Garlotte then challenges the nmagistrate judge's entry of a
schedul i ng order, contending that the | ocal rules do not permt of
such in prisoner pro se cases. He errs. The |local rules viewthe
routine entry of scheduling orders inappropriate in such
proceedi ngs. Those rules do not proscribe their use in a specific
case, as here, after a Spears hearing.

Garlotte next argues that the district court did not consider
his objections or review the evidence de novo. The record belies
bot h conpl ai nts and supports the findings that there was no ei ghth
anendnent violation as a result of the noise and the prison
officials were not deliberately indifferent to Garlotte's rights.
These are factual findings which we may reject only if found to be
clearly erroneous.® W do not so find.

The remai nder of Garlotte's assignnents of error either are
totally devoid of nerit or were not raised in the district court
and cannot be first considered on appeal.’

AFFI RVED.

6 Alberti v. Sheriff of Harris County, Tex., 978 F.2d 893 (5th
Cr. 1992), cert. denied, 113 S.C. 2996 (1993).

" United States v. Garcia-Pillado, 898 F.2d 36 (5th GCr.
1990) .



