IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5712

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

ALBERTO GARCI A,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA 92 CA 0444 (SA 91 CR 110))

( June 17, 1993 )
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Al berto Garcia was charged in a one-count indictnment for
possession with intent to distribute nore than five kil ograns of
cocai ne. Garcia filed a notion to suppress evidence seized
followng a search of the Chevrolet Blazer he was driving at the
time he was arrested. After the governnent filed other pleadings,

including an enhancenent information based on a previous

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



convi ction, which subjected Garcia to a potential mandatory m ni mum
sentence of twenty years, Garcia entered a guilty plea pursuant to
a plea agreenent with the governnent. In the plea agreenent,
Garcia agreed to plea quilty in exchange for the governnent's
prom se to dismss the enhancenent information, thereby reducing
the mandatory m nimumi npri sonnment to ten years, and not to oppose
Garcia's request to serve his sentence in California. The
governnent al so agreed that it woul d not oppose Garcia's notion for
credit against tine spent in state custody since his arrest. The
agreenent specified that the sentence would be no nore than ten
years. Garcia pleaded guilty in a videotaped plea hearing.

The district court sentenced Garcia to 120 nonths
i ncarceration and a five-year termof supervised release. @Grcia
did not appeal, but later filed a 28 U . S.C. § 2255 notion, all eging
(1) ineffectiveness of counsel, (2) that his guilty plea was
i nvol unt ary because he was coerced by counsel's suggestions that he
wor k out an agreenment with the governnent to reduce the potenti al
puni shment, (3) that the factual basis was not sufficient to
support his conviction, and (4) the seizure and subsequent search
of his vehicle violated his Fourth Anmendnent rights. |ssues 2, 3,
and 4 have been abandoned on appeal.

A DEA agent, Joel K Reece, indicated in an affidavit
underlying Garcia's arrest warrant that, according to an offense
report witten by deputy sheriff Clay Marker, Garcia was stopped
for speeding. Marker nmade a traffic stop and identified Garcia by

his Texas driver's |license. After a warrant check indicated that



Garci a had outstandi ng warrants for his arrest, Garcia was arrested
and his vehicle was inpounded. Thirty seven packages of cocaine
wei ghi ng one kil ogram each and val ued at $22,000 were | ater found
in a secret conpartnent (false gas tank) fabricated on the Bl azer.

Garcia indicated in his 8§ 2255 notion that the tow truck
operator, Charlie Barnes, stopped at a gas station to fuel up and
"saw several shiny screws protruding out of the wheel well" of
Garcia's vehicle. Barnes | ooked further underneath the vehicle and
saw what appeared to be an extra gas tank. Wen Barnes coul d not
find a filler hole, he found that suspicious and lifted severa
| ayers of carpet to find a "trap door panel cut out of the floor
board." Barnes renoved the trap door panel and "di scovered that
the extra tank was a hidden conpartnent and that it contained
packages of what he suspected to be illegal drugs."” Garci a
contended that, rather than acting as a private citizen, Barnes
acted as an agent of the state.

Al though Garcia asserts in his 8 2255 notion that he told
counsel that he did not know that cocaine was concealed in his
vehicle, he wote a letter to the district court after he pl eaded
guilty seeking to provide assistance to authorities, stating that
he had "been on this side of the fence for many years" and had
"becone acquainted with sone very powerful and dangerous people."
Garcia enphasized that by seeking to provide assistance to
authorities, he was endangering both hinself and his famly.

The magi strate judge recommended that Garcia's 8 2255 notion

be denied. The district court agreed after de novo review of the



magi strate judge's recomendation, denied Garcia's 8 2255 noti on,
and rul ed that counsel was not ineffective, that Garcia' s plea was
voluntary, and that Garcia had waived his Fourth Anmendnent claim
Garcia filed a tinely notice of appeal.

Al t hough Garci a | aunched a broad attack on the validity of the
guilty plea hearing in his 8 2255 notion, Garcia now points
primarily to his understanding of the charges. Garcia argues, in
part, that the failure of counsel and the district court to advise
hi mof the nature of the charges against himrendered his guilty
plea invalid. Garcia argues that neither counsel nor the district
court informed him that, wthout know edge, "constructive
possession could not infer an intent to distribute."

Even if counsel failed to do so, the district court adequately
instructed Garcia of the nature of the charge against him
including the requirenent of intent to distribute, know ngly and
intentionally. The indictnment charged that Garcia "unlawful |y,
knowi ngly, and intentionally did possess wwth intent to distribute
in excess of five kilogranms of cocaine.”" Garcia admtted in the
guilty plea hearing that he had read the charge in the indictnent,
t hat he understood the charge which was read to himin open court,
t hat he had di scussed the case with counsel, and indicated that he
was satisfied with counsel's perfornmance.

Garcia also attacks the validity of his guilty plea by arguing
that, but for counsel's ineffectiveness, he woul d have not pl eaded
guilty, but woul d have sought to suppress evidence seized fromthe

Bl azer. G@Garcia argues that counsel was ineffective for failure to



adequately i nvesti gate the grounds for suppressing the governnent's
evidence. Garcia also alleges, as discussed above, that counsel
was ineffective for failure to explain the nature of the charge.
A clai mthat counsel has been ineffective will prevail only if
t he defendant proves that such counsel was not only objectively
deficient, but also that the defendant was prejudi ced by counsel's

errors. Strickland v. Washington, 466 U S. 668, 687, 104 S.Ct

2052, 80 L.Ed.2d 674 (1984). Effectiveness of counsel is presuned,
and even counsel's wunprofessional conduct wll not constitute
ineffective representation unless actual prejudice results

sufficient to satisfy the "prejudice" prong. Strickland 446 U. S.

at 691. The "prejudice" prong of Strickland involves an inquiry

whet her the result would have been different "but for counsel's

unprofessional errors.” Strickland, 466 U S. at 694.

In the context of a guilty plea, in order to satisfy the
"prejudice" part of the test, "the defendant nust show that there
is a reasonable probability that, but for counsel's errors, he
woul d not have pleaded guilty and woul d have insisted on going to

trial." HI1l v. Lockhart, 474 U S. 52, 59, 106 S.Ct. 366, 88

L. Ed. 2d 203 (1985).

Wth the two prongs of Strickland in mnd, this court should

review ineffective-assistance clains wthout "the distorting

effects of hindsight." See Strickland, 446 U S. at 689. Garcia

fails to overcone the strong presunption or "heavy neasure of
def erence" that counsel's performance was tactically correct. See

id. at 691.



Garcia's argunent that counsel was ineffective for failure to
instruct himregarding the nature of the charges agai nst hi ml acks
merit for failure to show prejudice. The district court found that
Garcia's plea was know ngly and voluntarily made after a readi ng of
the i ndictnent in open court. Although Garcia does not all ege that
counsel made a msstatenent of the law, even that would not

necessarily be sufficient to show prejudice. C. Bonvillain v.

Bl ackburn, 780 F.2d at 1248, 1253 (5th Cr.) (citations omtted),

cert. denied, 476 U. S. 1143 (1986) (sentencing judge's instruction
cures counsel's msstatenent). Garcia cannot show that, but for
counsel 's performance, he woul d not have pl eaded guilty because he
did not understand the nature of the charge. Hill, 474 U S. at 59.

Al though a defendant's gquilty plea forecloses subsequent
clains relating to the deprivation of <constitutional rights
occurring prior to the guilty plea, including illegal searches and

seizures, Norman v. MCotter, 765 F.2d 504, 511 (5th Cr. 1985),

t he defendant is not precluded frommaking a Si xth Arendnent claim
based on counsel's failure to conpetently litigate the Fourth

Amendnment claim Kimelmn v. Mrrison, 477 U.S. 365, 378, 106

S.Ct. 2574, 91 L.Ed.2d 305 (1986).

Garcia's ineffectiveness challenge is |linked to counsel's
alleged failure to investigate. "[Clounsel has a duty to nake
reasonabl e investigations or to nmake a reasonabl e decision that
makes particul ar i nvestigations unnecessary. I n any
i neffectiveness case, a particul ar decision not to investigate nust

be directly assessed for reasonableness in all the circunstances,



applying a heavy neasure of deference to counsel's judgnents."

Strickland, 466 U.S. at 691. In guilty plea cases, the inquiry is

focused on the Ilikelihood that "a failure to investigate or
di scover potentially exculpatory evidence ... would have |led
counsel to change his recommendation as to the plea." H I, 474
U S at 59. Further, in a claim for ineffective assistance of

counsel for failure to investigate, a habeas petitioner nust all ege
wWith specificity what the investigation woul d have reveal ed and how

it would have changed the outcone of the trial. United States v.

G een, 882 F.2d 999, 1003 (5th Gr. 1989) (citation omtted).
Garcia alleges that review of a newspaper article and a
t el evi si on news broadcast woul d have reveal ed the county sheriff's
statenents regarding how the "extra gas tank" was actually
di scover ed. Garcia quotes the sheriff's statenent in both
i nstances that, when the wecker picked up the vehicle to towit,
"they imedi ately seen an extra gas tank. So they | ooked under the
floor mats and seen rivets and bolts and knew t hey had sonet hi ng.
So it was brought here to the Sheriff's office instead of the
storage, and they went to work on it right then and there."
Garcia contended in his objections to the nmagi strate judge's
report that he supplied counsel wth a copy of the T.V. news
broadcast so that counsel would obtain copies of the deputy's
arrest report to ascertain how the hidden conpartnent was actual |y
found. The governnment argues that, although the record does not
i ndi cat e whet her counsel reviewed the arrest report, such reports

were not subject to pretrial discovery, but would have been



available follow ng the deputy's testinony at trial. See Fed. R
Cim P. 16(a)(2); 18 U S.C. § 3500.

The sheriff's statenment regarding the manner by which the
extra tank was discovered conflicted with the testinony of Joel
Reece, a DEA agent, at the detention hearing, who testified that
the wecker driver found the conpartnent about one hour after
Garci a had been stopped. The wecker called the deputy sheriff who
then canme to the vehicle.

The testinony of Reece was consistent with Garcia's own
statenent in his 8 2255 notion, with the factual resune read in
open court admtted as true by Garcia and with the facts before the
magi strate judge in which Garcia asserted that it was the towtruck
driver, Charlie Barnes, who searched the vehicle w thout a warrant.
Al t hough the governnent's version of the facts is based, in part,
on Reece's affidavit which relies upon hearsay, Garcia fails to
provi de affidavits by Barnes or other sworn testinony to negate the
governnent's version of events leading up to the seizure of
evi dence.

Garcia argues that the counsel's notion to suppress was
untinely and superficial. This argunent |acks nerit.

The district court never ruled that counsel's notion was
untinely. Counsel's failure to litigate the claim further in a
suppression hearing was cut short by Garcia's decision to enter
into a plea agreenent with the governnent just days before the case

was set for a jury trial



Al t hough counsel m ght have continued with the suppression
nmotion into the hearing and then either entered a conditional plea
or pursued the plea agreenent only after losing, it is unclear
whet her t he prosecutor woul d have agreed to do so. In light of the
strong evidence of Garcia's guilt, the likelihood of |osing at the
suppression hearing, as discussed below, and the provision in the
pl ea agreenent substantially reducing Garcia's potential sentence,
counsel's performance was not objectively unreasonable when he
recommended that Garcia accept the plea agreenent. See Hll, 474
U S at 59.

Garcia indicates that he inforned the officer at the tinme of
arrest that the "outstanding warrants" had been satisfied a nonth
earlier. (Garcia also contends that he has acquired verification
that the warrants, upon which his arrest was based, had been
renmoved prior to his arrest. Garcia argues that counsel was
ineffective for failure to discover that the warrants were invalid.
This argunent is not persuasive because Garcia fails to argue that
the officers knew the warrants were invalid.

As noted by the nmagistrate judge, good faith reliance on
invalid warrants is an exception to the exclusionary rule. United

States v. De Leon-Reyna, 930 F.2d 396, 400 (5th Gr. 1991) (en

banc). Although the record is not clear whether counsel failed to
investigate the validity of the warrants, Garci a does not show t hat
he was prejudiced by such failure.

Under the circunstances, it is doubtful that the evidence

coul d have been excluded. The nagi strate judge noted that, because



the arrest was valid, the vehicle was subject to an inventory
search pursuant to i npoundnent. However, neither the search
conducted by the tow truck driver or subsequently by authorities

was a true "inventory search.” See United States v. Cooper, 949

F.2d 737, 748 (5th Gr. 1991) (search nust be according to
"established procedure"), cert. denied, 112 S. C. 2945 (1992).

The search was valid on anot her basis.
Searches by private citizens are outside the reach of the

Fourt h Anendnent. See United States v. Villarreal, 963 F.2d 770,

774 (5th Cr. 1992) (Fourth Anmendnent only protects from
"unreasonabl e governnental action"). The nagistrate judge noted
that the evi dence was adm ssi bl e because Barnes, a private citizen,
who was hired to tow the Blazer and not to search it, discovered
the evidence, and the police nerely confirnmed the presence of
cont r aband. That finding was not clearly erroneous. Once the
of ficers had probable cause to believe that the vehicle contained
contraband, a search of the entire vehicle was proper. See United

States v. Johns, 469 U.S. 478, 482-83, 105 S.Ct. 881, 83 L.Ed.2d

890 (1985); Carroll v. United States, 267 U.S. 132, 149, 162, 45

S.C. 280, 69 L.Ed. 543 (1925).

Garcia contended in his § 2255 notion that Barnes, a
"contracted enployee,"” was actually a governnent agent because,
inter alia, he noved the vehicle at the request of the state, was
paid to nove it, and desired to find incul patory evidence to assure

future governnent contracts. Barnes fails to raise this argunent

10



on appeal. It is thus abandoned. See Hobbs v. Bl ackburn, 752 F.2d

1079, 1083 (5th Cir.), cert. denied, 474 U S. 838 (1985).

Garcia thus fails to show how counsel's investigation woul d
have changed the outcone of a trial. "[E]ven when there is a bona
fi de defense, counsel may still advise his client to plead guilty
if that advice falls within the range of reasonable conpetence

under the circunmstances."” United States v. Cronic, 466 U. S. 648,

657 n.19, 104 S.C. 2039, 80 L.Ed.2d 657 (1983). In light of the
range of choices available to Garcia, including the governnent's
intent to seek enhancenent and the risk of a m ninum twenty-year
sentence, counsel's advice to enter a guilty plea pursuant to a
pl ea agreenent fell within the range of objectively reasonable
per f or mance.

Garcia al so argues that counsel "deliberately i nduced" himto

enter the plea agreenent "in a concerted effort” to deprive himof

his constitutional rights. This argunent is conclusional and
unsupported by the record. The argunent is also rebutted by
Garcia's testinony in open court. Garcia's bargain with the

governnent substantially reduced his sentence from a potentia
m ni mum sentence of 20 years to a fixed termof ten years. After
recei ving what he bargained for, Garcia should not be heard to
conpl ain that counsel was ineffective.

Garcia argues that this court should remand for an evidentiary
hearing on the Fourth Anmendnent issue. Because the record

concl usively shows that counsel was not ineffective, a hearing is

11



unnecessary. See Joseph v. Butler, 838 F.2d 786, 788-89 (5th Cr

1988) .
In light of the recommended disposition, Garcia's notion to
suppl enent the district court record is denied.

AFFI RVED.
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