IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4893
Summary Cal endar

DANI EL HODULI K
Petiti oner,
ver sus

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
A22 585 601

( May 12, 1993 )
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:”

In this case, we review the Board of Inmgration Appeals'
deci sion to di sm ss Dani el Janmes Hodul i k's appeal of an inmm gration
judge's decision that he is deportable. The United States has
al ready deported Hodulik once. Since re-entering the United
States, Hodulik has been convicted of several autonobile thefts.

Hodul i k appeal s the Board' s deci sion and petitions us for a court-

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



appoi nted attorney. Because Hodulik is not entitled to an attorney
on appeal, we deny his notion. Holding that neither the
imm gration judge nor the Board committed reversible error, we
affirm

I

The petitioner, Janes John Hodulik, is a twenty-five year old
citizen of Canada. Hodulik was born in Canada. After his nother
di ed, however, relatives took himto the United States to live with
his aunt. Wiile inthe United States, M. and Ms. Hoduli k adopt ed
hi m

On April 10, 1987, Hodulik was convicted in Superior Court,
Al amance County, North Carolina, of felony larceny for stealing a
Bui ck Regal autonobile. Al t hough Hoduli k was sentenced to four
years incarceration for this offense, the judgnent stated that
Hodulik would serve his sentence as a "commtted youthful
of fender. "

The United States deported Hodulik on July 12, 1988. In the
Sumer of 1989, Hodulik re-entered the United States at Niagara
Falls, New York, w thout obtaining the perm ssion of the Attorney
Ceneral. Since re-entering the United States, Hodulik has tw ce
been convicted of m sdeneanor | arceny and once of felony |arceny.
All  three convictions involve separate thefts of different

aut onmobi | es.



I

The United States began deportation proceedings against
Hodul i kK on Novenber 29, 1991. The United States charged that
Hodulik is deportable for the following three reasons 1) Hodulik
was excludable at the tine he re-entered the United States in the
Summer of 1989 because he had already been convicted of a crine
i nvol ving noral turpitude, 2) Hodulik was excl udable at the tinme he
re-entered the United States in the Summer of 1989 because Hodul i k
failed to obtain perm ssion fromthe Attorney General to re-enter
the United States, 3) Hodulik had been convicted of at |east two
crimes involving noral turpitude since re-entering the United
St at es.

The United States commenced Hodul i k's deportation hearing on
March 4, 1992. The imm gration judge continued the hearing to give
Hodul i k an opportunity to consult with an attorney. On April 29,
1992, the United States reconvened the hearing with Hodulik and his
attorney present. At the hearing, Hodulik admtted that he re-
entered the United States wthout the Attorney GCeneral's
perm ssion. Hodulik also admtted that he had been convicted of
| arceny several tines, but he argued that larceny is not a crine
involving noral turpitude and that the court should ignore the
first conviction because he commtted that crinme as a mnor.
Hodul i k al so contended that he is a United States citizen because
he was adopted by M. and Ms. Hodulik when he lived in the United

States as a child.



Rejecting Hodulik's argunents, the inmmgration judge found
t hat Hodul i k was deportabl e as charged. Because Hodulik failed to
present evidence that after bei ng adopted he either becane a | awf ul
permanent resident or becanme a United States citizen, the
immgration judge found that Hodulik was not a United States
citizen. The imm gration judge also noted that Hodulik had not
applied for relief from deportation.

Hodul i k appeal ed the i mm gration judge's decisionto the Board
of Inmmgration Appeals. The Board dism ssed Hodulik's appeal
because it |acked an arguable basis in |aw or fact. Hodulik now
appeal s the Board's deci sion. He al so petitions us for a court
appoi nted attorney. W note that the governnent provided Hodul ik
wth an attorney below and that he is not entitled to an attorney

on appeal. See Perez-Perez v. Inmmgration and Naturalization

Service, 781 F.2d 1477, 1180-1181 (1ith Cr. 1986) (finding that
the | anguage of the Crimnal Justice Act indicates that Congress
did not intend for the Court to provide counsel to aliens in civil
judicial proceedings challenging their immgration status); Paul v.

Inm gration and Naturalization Service, 521 F. 2d 194, 198 (5th Gr

1975). Accordingly, we deny Hodulik's notion for a court appoi nted
attorney.
11
Departnent of Justice regulations allow the Board to dism ss
summarily an appeal in which the appellant fails adequately to

specify the reasons for his appeal. 8 CFR 8§ 3.1(d)(1-a)(i).



Under these regul ati ons, an appel |l ant nmust informthe Board howt he

imm gration judge erred. Medrano-Villatoro v. Inmgration and

Naturalization Service, 866 F.2d 131 (5th Cr. 1989). If the

appel l ant chall enges the immgration judge's factual findings he
must provide details, and if the appellant challenges the
imm gration judge's |legal conclusions he nust cite authority that
supports his position. 1d. Wen the Board disnm sses a case, we

reviewthe Board's deci sion for an abuse of discretion. Nazakat v.

Imm gration and Naturalization Service, 799 F.2d 179, 182 (5th G r.

1986) .
A
W begin with Hodulik's claim that he is a United States
citizen because he was adopted while in the United States. An

alien child who is adopted by United States citizens does not
thereby automatically beconme a United States citizen. Hein v.

Imm gration and Naturalization Service, 456 F.2d 1239 (5th Cr.

1972). The adopted child obtains immgration benefits only if his
parents submt a visa petition on his behalf. See 8 CF. R § 204.

Because Hodulik admtted that he was born in Canada, Hodulik
had the burden of proving that he had becone a United States

citizen. See Corona-Palonera v. Inmmgration and Naturalization

Service, 66 F.2d 814, 818 (9th Cr. 1981). There is no evidence in
the record that M. and Ms. Hodulik ever attenpted to obtain any
imm gration benefits for Hodulik. Indeed, there was no evidence

regardi ng whether M. and Ms. Hodul ik are thensel ves United States



citizens. Al t hough given every opportunity, Hodulik failed to
prove that he is a United States citizen or that he had gai ned any
immgration status based on his relationship to M. and Ms.
Hodul i k. Thus, the inmmgration judge properly found that Hodulik
is a native of and citizen of Canada, subject to deportation.

B

We now turn to the three stated justifications for deporting
Hodul i k starting with the contention that when he re-entered the
United States he had been convicted of a crinme involving nora
t ur pi t ude. Pursuant to 8 U S.C. 8§ 1251(a)(1), an alien is
deportable if he was excludable at the tine he entered the United
States. An alien who has been convicted of a crine involving noral
turpitude i s excludable.

Hodul i k adm ts that he was convicted of felony | arceny for the
theft of a Buick Regal autonobile in 1987. Hodulik contends that
larceny is not a crime involving noral turpitude. Hodul ik is
plainly incorrect. Crines of theft, including |arceny, "however
they may be technically translated i nto donestic penal provisions,

are presuned to involve noral turpitude.” Chi aranonte v.

Imm gration and Naturalization Service, 626 F.2d 1093, 1097 (2d
Cir. 1980); see also United States v. Villa-Fabela, 882 F.2d 434,

440 (9th Cir. 1989).
Hodul i k al so contends that the imm gration judge should have
i gnored his 1987 fel ony | arceny convi cti on because he conmtted the

crime as a mnor. Hodulik, however, has shown only that the North



Carolina court that convicted him also ordered that he serve his
sentence as a "commtted youthful offender.” Under North Carolina
law, commtted youthful offenders can obtain early release from
i ncarceration. Al t hough sone courts have ignored offenses that
have been either set aside or expunged under the terns of the
Federal Youth Corrections Act or a state equival ent, these cases do
not apply to the case at bar because Hodulik's conviction has not

been set aside or expunged. See Mestre Morera v. Inmmgration and

Nat uralization Service, 662 F.2d 1030 (1st Cr. 1982).
C
Hodulik is also deportable because he failed to obtain the
Attorney General's perm ssion beforere-entering the United States.
Pursuant to 8 U S C 8§ 1182(a)(6)(B)(i), anyone who has been
deported may not lawfully re-enter the United States within five
years without first obtaining the Attorney General's perm ssion.

Val dez-Gaona v. Immgration and Naturalization Service, 817 F.2d

1164 (5th Gr. 1987). Because Hodulik failed to obtain the
Attorney Ceneral's permssion to re-enter the United States, the
imm gration judge was correct in finding Hodulik deportable.
D

Hodulik is also deportable because, since re-entering the
United States, he has conmtted three additional crinmes involving
moral turpitude. An alien who has conmtted two or nore separate
crinmes involving noral turpitude since entering the United States

is deportable. 8 U.S.C. 8§ 1251(a)(4). Hodulik admts he commtted



three separate larcenies, but he asks the court to ignore these
of fenses because of his nental state at the tinme he conmtted t hese
crimes. Qur precedent bars us fromeither excusing Hodulik's past
crimnal behavior or from entertaining a collateral attack on

Hodul i k' s past convictions. See Zinnanti v. Inmmgration and

Nat uralization Service, 651 F.2d 420, 421 (5th Gr. 1981). Thus,

the inmmgration judge was correct in finding that Hodulik was
deport abl e because of the crines he has conmtted since re-entering
the United States.
E

Finally, we address Hodulik's argunment that we should vacate
the immgration judge's decision that he is deportable because
Hodulik had a difficult childhood and because the order wll
separate him from his brothers and sisters. W nust reject
Hodul i k' s appeal for synpathy for two reasons. First, Hodulik
failed to raise this argunent before the inmmgration judge. On
appeal, we will not consider new argunents that were not nmade to

the immgration judge. See Tejeda-Mata v. Inmgration and

Nat ural i zation Service, 626 F.2d 721, 726 (9th Cr. 1980); Florez-

de Solis v. Immgration and Naturalization Service, 796 F.2d 330,

332 n.1 (9th Cr. 1986). Second, Hodulik cannot identify any
statutory avenues of relief that are open to him As the Board
recogni zed, Hodulik is not entitled to any relief under any of the
argunents that he has raised. In particular, Hodulik has failed to

establish that his deportation will result in "extrenme hardship,"



within the nmeaning of the immgration laws, to himor his famly.
Thus, we find no basis upon which to vacate the imm gration judge's
deci sion that Hodulik is deportable.
|V
For the foregoing reasons, the decision of the Board of

| mm gration appeals is

AFFI RMED



