IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4856

CONSOLI DATED CABLE, LTD.,
VICTOR M WLDER, TAX MATTERS PARTNER, et al.

Peti ti oners-Appel | ants,

VERSUS
COMM SSI ONER OF | NTERNAL REVENUE

Respondent - Appel | ee.

Appeal fromthe United States Tax Court
TC #19221 87

June 3, 1993
Before JOHNSON, SMTH, and EMLIO M GARZA, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’
| .

In 1982, Consolidated Cable, Ltd. ("Consolidated"), was forned
to install television equipnment in apartnent and nobile hone
conpl exes and to obtain franchise rights for cable television. On
March 23, 1987, the Internal Revenue Service (IRS) issued a notice

of Final Partnership Adm nistrative Adjustnent (FPAA) for Consoli -

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



dated, making adjustnents to partnership itens for the 1982 and
1983 tax years. Victor Wl der, Consolidated' s Tax Matters Partner,
filed a tinely petition with the United States Tax Court for
redetermnation of the partnership itenms pursuant to 26 U S C
§ 6226 (1988).1

Later, Wlder filed a notion to dismss for |ack of jurisdic-
tion as to the 1982 tax year, contending that Consolidated's
t axabl e year began before Septenber 4, 1982, the date on which the
partnership audit and litigation procedures becane effective,
thereby invalidating the FPAA Prior to the inplenentation of
t hese procedures, a partnership could not be audited as an entity;
the service audited each partner individually. Wile this notion
was pending, WlIlder settled individually wth the IRS, but the
settlenment did not affect his status as Tax Matters Partner.

The Tax Court conducted a hearing on the notion to dism ss on
March 12, 1990. After subsequent briefing, the Tax Court issued a
menor andum opi ni on denying the notion to dismss. After the Tax
Court issued its final decision regarding adjustnents to the
partnership itenms for 1982 and 1983, the partners and the partner-

ship filed a tinely notice of appeal.

Consolidated first argues that the Tax Court inproperly

! Appellants Wlder, Zoran Cupic, S. Y. Ghobrial, Paul Kaufman, WIIliam
Hi ggi ns, Lorenzo Lorente, Stephen MEachern, Eghtedar Sadeghpour, Arnold
Peski n, Deanna Dal e, Charles Vel dekens, H S. Chana, and E. P. Descant were
partners of Consoli dated.



shifted the burden of proving subject matter jurisdiction. The IRS
asserts that tax cases are sonehow special and that the taxpayer
shoul d have the burden to disprove subject matter jurisdiction

The |IRS contends that determ nations of the Conm ssioner are
entitled to a presunption of correctness and that it is the
taxpayer's burden to prove any error in the determ nation. See

Welch v. Helvering, 290 U S. 111, 115 (1933).

The | RS m sreads Wl ch. There, the Court held that the
Commi ssioner's rulings as to various tax itenms have a presunption
of correctness. In other words, the taxpayer has the burden of
proving that the IRS has nade an inproper determnation on the
merits. The Welch opinion does not discuss who has the burden of
proving that subject matter jurisdiction exists.

Here, the IRS included jurisdictional facts in the FPAA
Specifically, the FPAA included the startup date of the partner-
ship. The IRS may not shift its burden of establishing that the
Tax Court has subject matter jurisdiction sinply by including facts
relevant to subject matter jurisdiction in the FPAA Li ke any
other litigant acting as the proponent of subject matter jurisdic-
tion, the IRS has the burden of proof.?

Al t hough the Tax Court erred by shifting the burden of proving

2 See Treaty Pines Inv. Partnership v. Conm ssioner, 967 F.2d 206, 211-
12 & n.7 (5th Gr. 1992) (placing burden of proving jurisdiction on the IRS);
Clapp v. Conmi ssioner, 875 F.2d 1396, 1399 (9th Cr. 1989) (Tax Court juris-
dictional issues to be resolved in the same manner as for any Article 111
court); Menchaca v. Chrysler Credit Corp., 613 F.2d 507 (5th Gr.), cert.
deni ed, 449 U. S. 953 (1980) (burden of proof for subject matter jurisdiction
on party seeking to assert jurisdiction); 2a Jaes More, Er AL, Mores Feperal Pracrice,
1 12.07[2.-1] (2d ed. 1993) ("Once the existence of subject matter jurisdic-
tion is challenged, the burden of establishing it always rests on the party
asserting jurisdiction.").
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jurisdiction to Consolidated, this was harm ess error. The Tax
Court's determnation of when the partnership commenced was a
factual finding based upon the weight of the evidence and does not
depend upon the inproperly shifted burden. Accordi ngly, we now
must consider whether the court properly determ ned when the

part nership comenced.

L1l
The test for determ ning whether an entity is a partnershipis
whet her

considering all the facts )) the agreenent, the conduct
of the parties in execution of its provisions, their
statenents, the testinony of disinterested persons, the
relationshi ps of the parties, their respective abilities
and capital contributions, the actual control of incone
and the purposes for which it is used, and any other
facts throwing light on their true intent )) the parties
in good faith and acting with a busi ness purpose i ntended
to join together in the present conduct of the enter-
prise.

Commi ssioner v. Culbertson, 337 US. 733 (1949). As we read
Cul bertson, the Court has decided that the issue of intent to form
a partnership is a question of fact. |[d. at 741. W therefore
review the Tax Court's conclusion that Consolidated becane a
partnership after Septenber 4, 1982, under a clearly erroneous
st andar d.

During July or August 1982, Consolidated' s attorney, Paul
Smth, prepared drafts of the Certificate and Agreenent of Limted
Partnership and drafts of a recourse prom ssory note, franchise
agreenent, and bill of sale between the partnership and Southern
Cabl e, which was in the business of acquiring and selling franchise
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rights for cable television and was to enter into a transaction
wi th Consol i dat ed. Southern Cable, in turn, did business wth
Uni ted Cabl e Commruni cations Conpany (UCC), which also bought and
sol d cabl e franchise rights. Consolidated was to acquire franchi se
ri ghts owned by UCC t hrough Sout hern.

Oiginally, the partners i ntended to begi n busi ness on Cct ober
31, 1982, as the partnership agreenent reflects. Later, W/Ider
deci ded t hat busi ness shoul d commence on Septenber 1, 1982. Smth
was supposed to make this change, along with other substanti al
changes, in the draft of the partnership agreenent. Smth could
not produce any nodified agreenent at trial, however, and the
record contains no evidence that a nodified agreenent ever was
drafted.

Wl der, as sole general partner, executed the original
agreenent on Septenber 1, 1982, and filed it wth the Texas
Secretary of State. Wl der testified that he also executed the
agreenent on behalf of several limted partners listed on an
attachnent to the agreenent. Al t hough WIlder clainmed to have
powers of attorney for each |limted partner, he never produced
t hese docunents.

The agreenent provided that the partnership was to commence on
Cct ober 31, 1982. It required all funds obtained fromlimted
partner subscriptions to be held in escrowuntil at |east $800, 000
in total subscriptions were received and the limted partners
maki ng the subscriptions were admtted to the partnership. 1f, by

t he cl ose of business on the comrencenent date, limted partners



making initial capital contributions of $800,000 had not been
admtted, the partnership would dissolve, and the subscription
funds woul d be returned.

Because the total franchise fee was to be a function of the
nunber of cabl e subscribers obtai ned by Decenber 31, 1982, W/ der
claimed that he needed to commence business earlier to have the
benefit of a |onger market testing period. WIlder clains to have
entered into agreenents with Southern on Septenber 1, 1982, thus
comenci ng busi ness, yet between Septenber 1 and Septenber 15,
1982, Wl der did not performany duties for the partnership or hire
any enpl oyees.

The only financial records introduced in the Tax Court
indicate that the first capital contribution was received on
Sept ember 20, 1982. Only $327,000 was received as of COctober 12,
1982, and Consolidated did not transfer noney to UCC until
Sept enber 29, 1982.

Consolidated notes that Wlder filed an application for a
taxpayer identification nunber that indicated that Septenber 1,
1982, was the date that the partnership commenced. Future
partnership tax returns also reflected this date. W note that
this evidence may have little probative value, as claimng an
earlier startup date was in Consolidated's self-interest by
allowing it to take | arger depreciation deductions for 1982.

Taking all of these facts into account, we conclude that the
decision of the Tax Court was not clearly erroneous. Cener a

partners often will take personal actions for the benefit of the



partnership prior to the actual comencenent of partnership
oper ati ons. As we read the record, that is apparently what
happened here, as WIlder was personally liable on the contracts
wi th Southern Cable. The record contains no evidence that WI der
had authority to execute the partnershi p agreenent on behal f of the
limted partners.

According to the partnership agreenent, business was to
comence on Cctober 31, 1982, and Wl der failed to produce a | ater
draft that woul d corroborate his explanati on. Moreover, no capital
contributions were received until after the critical date. Evenif
capital contributions had been received, $800,000 had to be
received, or the limted partners would have received their funds
back in Qctober. Until the capital interests of the limted
partners vest, a partnership is not created for federal tax

pur poses. Sparks v. Conm ssioner, 87 T.C 1279, 1284 (1986).

AFFI RVED. 3

Judge Garza concurs in the judgnent.

3 Consolidated al so argues that the Tax Court erred in not issuing
sanctions against the IRS for alleged misstatenents regarding |IRS regul ations.
Al though we find the service's position regardi ng those regul ati ons question-
able, we do not think the Tax Court abused its discretion in denying sanc-
tions.



