IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4525

Summary Cal endar

CHARLSI E J. GARY
Pl ai ntiff-Appellant,

ver sus

FEDERAL DEPQOSI T | NSURANCE CORPCORATI ON,
as receiver for First State Bank/Frisco,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(CA4 89 39)

( Decenber 23, 1992 )

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Charlsie Gary appeals fromthe district court's judgnent for
the Federal Deposit |Insurance Corporation (FD C, contending that
her certificate of deposit ("CD') funds were wongfully converted
to offset an anbunt owed on a prom ssory note executed by her

son, Charles Gary. Finding that Charlsie, under the terns of the

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, we have determned that this
opi ni on shoul d not be published.



CD signature card agreenent, expressly agreed to allow the First
State Bank of Frisco ("the Bank") to setoff the CD funds agai nst
Charl es' debt, we affirm
I

This case arises fromtwo transactions involving Charl sie,
Charles, and the Bank. |In the first transaction, which took
pl ace i n Decenber 1984, Charles borrowed $130, 000 fromthe Bank
and gave the Bank a prom ssory note in that anmount plus interest
at a rate of 13.25% per year. The note was payable on demand
but, in the absence of a demand, was due on March 20, 1985.1

In the second transaction, which took place in February
1985- - approxi mately one and one-half nonths prior to the due date
of Charles' note, the Bank issued a CD in the anount of $100, 000
payable to "Charlsie J. Gary or Charles R Gary."? Although the
signature card agreenent acconpanying the CD states "Nane of
Account"” as "Charlsie J. Gary or Charles R Gary" and desi gnates

the account as a joint account with right of survivorshinp,?

1 I'n March 1984, Charles also signed a pronissory note
payable to the Bank for $3,500.

2 Although the CD was purchased with a cashier's check
payable to the order of either "Charlsie J. Gary or Charles R
Gary," the parties stipulated that Charlsie would testify that
the CD was purchased solely with her funds. The district court
made no finding on this issue.

3 Although Charlsie has stipulated that she had the CD al so
issued in Charles' nane "so that in the event of her death she
woul d have left sonething for [Charles,]" Charlsie did not select
t he "Pay-on-Death" ownership option on the signature card
agreenent. Rather, she selected the "Joint Account--Wth
Sur vi vor shi p" option.



the agreenent was executed solely by Charlsie. Gary did not sign
this agreenent.

The Bank issued six interest checks payable to "Charlsie J.
Gary or Charles R Gary" for interest accrued on the CD from
February 1985 to August 1985. However, just prior to the CD s
maturity date of August 5, 1985, Charlsie requested that the CD
be renewed in her nanme only, and the Bank subsequently issued
three interest checks payable only to her. Nevertheless, the
parties are in dispute as to whether the CD signature card
agreenent was in any way altered to reflect a change in ownership
of the account.

In March 1985, the Bank denmanded paynent of Charles
Decenber 1984 note, and Charles failed to pay in any part. 1In
Cct ober 1985, the Bank offset the principal anmount of the CD
agai nst the delinquent $130,000 note and ceased sendi ng i nterest
checks to Charlsie. Charlsie then brought an action in Texas
court against the Bank for conversion, and the Bank responded by
filing a cross-action against Charles for $100,000 in the event
that Charlsie were to prevail and the Bank were required to
return the CD funds. The Bank al so obtai ned a judgnent agai nst
Charles for the deficiency left on the $130,000 note after the
$100, 000 CD setof f.

State banking officials closed the Bank in June 1987, and
the FDI C accepted appoi ntnent as receiver and was substituted as
def endant and cross-plaintiff in this action. The FDI C renoved

the case to federal court pursuant to 12 U . S.C. § 1819, and the



district court entered an interlocutory default judgnent
indemmifying the FDIC in the event that Charlsie were to succeed
in her suit. Also, finding that the signature card and setoff
agreenent entitled the Bank to apply the CD funds agai nst
Charl es' debt, the district court entered a final judgnent in
favor of the FDI C and agai nst Charlsie. Charlsie appeals.
I

The parties are in agreenent that, under the version of 12
US C 8 1821(g) in force at the tinme the Bank was cl osed, Texas
| aw controls the determ nation of ownership of the CD funds. See

Federal Deposit |Insurance Corp. v. Summer Financial Corp., 602

F.2d 670, 681 (5th Gr. 1979) (quoting the rel evant version of
section 1821(g), and interpreting it to state that, "in the case
of a closed state bank, the rights of the depositors, and thus
the rights of FDIC as subrogee, are to be determ ned under state
law. ") (citations omtted). Under Texas | aw,

The provisions of a certificate of deposit forma

contract which creates the rel ationship of debtor and

creditor between the bank and its

depositor . . . . Such contract determ nes the manner

in which the funds of the depositor may be w t hdrawn

and is subject to the | aw of contracts.

Anmes v. Great Southern Bank, 672 S.W2d 447, 449 (Tex. 1984)

(citations omtted); see TeEx. Rev. Qv. STAT. ANN. art. 342-701
(West Supp. 1993) ("The depository contract between a bank and a
deposi tor, whether evidenced by deposit tickets, signature cards,
notices provided for in Section 2 of this article, resolutions,
rules and regul ations, or otherwi se shall be deenmed a contract in

witing for all purposes."”); Cushman v. Resolution Trust Co., 954
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F.2d 317, 323 (5th Gr. 1992) ("In Texas, a depository contract,
including a signature card, is a contract in witing for al
purposes."); id. at 324 n.11 (stating that certificates of
deposit are "savings accounts" under Texas | aw).

The contract at issue in this case--the CD signature card
agreenent drafted by the Bank and signed by Charlsie--is, to say
the | east, inconplete.* Nevertheless, our inquiry in this case
islimted to determ ning whether Charlsie contractually agreed
to allow the CD funds to offset Charles' obligation to the Bank.
To make this determ nation, we | ook to the signature card
agreenent as an expression of Charlsie's intentions. See

Stauffer v. Henderson, 801 S.W2d 858, 861 (Tex. 1990)

("Frequently, the only witten agreenent of the parties which

4 First, the space on the signature card indicating the
"nunber of signatures required for withdrawal" was |eft bl ank.
Second, only Charlsie signed the agreenent, despite the fact that
the account was deened a joint account under both Charlsie's and
Charl es' nanes, and the signature agreenent explicitly provides
t hat :

Before you can nake a withdrawal fromthis account, the

certificate nust be properly endorsed. This neans that

t he proper people and the proper nunber of people nust

first sign this certificate. The proper people are

only those of you who sign this account agreenent (and

anyone whose right to withdraw funds arises only

because of the death of a depositor(s)). The proper

nunber of people is that nunber of required

endorsenents. |If only one endorsenent is necessary,

then any one of you who signed this account agreenent

may ask to make a withdrawal. |If nore than one

endorsenent is necessary then the nunber of you nust

endorse the certificate before we will honor your

request.

Therefore, based upon the CD s contractual provisions and the
information before this court, it is not possible to determ ne
Charl es' ownership interest in the CD funds and his right to nake
w t hdrawal s fromthose funds.



m ght reflect their intent is the signature card . . . . The
princi pal purpose of such forms, however, is to authorize the
depository to pay funds in the account upon the direction of any
party . . . ."); 1d. at 861 n.3 (noting that "[d]epositories
obtain such agreenents fromjoint account parties out of what
appears to be an abundance of caution, as paynent to or on order
of a joint account party is protected by statute") (citations
omtted).

First, Charlsie expressly designated the CD account a joint
account with survivorship, despite the "Pay-on-Death" ownership
option on the signature card agreenent. Second, Charlsie
established the account under Charles' nane as well as her own.
Third, and nost inportantly, Charlsie agreed to the foll ow ng
provi si on:

SET-OFF: By signing this agreenent you each understand
and agree that we [the Bank]:

(1) my[,] at any tinme, set off the
funds in this certificate against
any obligation any of you or any
conbi nati on of you nmay have now or
in the future to pay us
noney .

According to Charlsie, "the conclusion is inescapabl e that
the funds represented by the certificate of deposit bel onged
solely to [her], and that the Bank was aware of her excl usive
ownership." To support this proposition, Charlsie contends that,
al t hough the Bank asserts that she never changed the CD signature
card agreenent, the Bank nmade the CD interest checks payable only

to her follow ng her request that the CD be renewed solely in her



name. Unfortunately for Charlsie, although she was apparently
successful in convincing the Bank to nake several CD interest
checks payable only to her, any oral agreenents she nmay have had
with the Bank to change the CD account froma joint account to an
i ndi vi dual account solely in her nanme have not made their way
into the Bank's records. Accordingly, we are barred from

considering them by the doctrine of D Cench, Duhne,® codified at

12 U.S.C. 8§ 1823(e). See Texas Refrigeration Supply v. FDIC, 953

F.2d 975, 981 (5th Gr. 1992) (tracing the devel opnent and
expansi on of the D QGench doctrine, and stating that the doctrine
protects the FDI C and federal ly-created bridge banks from
agreenents that for sonme reason do not becone part of bank

records); Bowen v. FDIC, 915 F.2d 1013, 1016 (5th Gr. 1990)

(D _Gench bars the use of unrecorded agreenents as the basis for
def enses or cl ai ns agai nst the FDI C

Charl sie al so contends that, because the CDwas a liability
of the Bank and not an asset, D Cench does not bar her claim W
di sagree. Although D QGench originated as a bar to the assertion
of defenses against actions by the FDI C, the doctrine has evol ved
to bar affirmative clains against the FDIC. See Bowen, 915 F. 2d
at 1015; see also 12 U.S.C. § 1821 (d)(9)(A) (any agreenent that
does not neet the requirenent of 12 U S.C. § 1823 (e) shall not

formthe basis of a claimagainst the FDIC); Texas Refrigerator,

953 F.2d at 980 (stating that "the nodern D GCench, Duhne doctrine

5 See D Cench, Duhnme & Co. v. Federal Deposit Ins. Corp.
315 U. S. 447, 456-62, 62 S. C. 676, 679-81 (1942).
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has been expanded to bar the use of unwitten agreenents as the
basis of any defense or claimagainst the FDIC') (footnote
omtted and enphasis in original).

In sum we have found that (i) Charlsie contractually agreed
to allow the Bank to offset Charles' debt with the CD funds, and
(ii) Charlsie's assertion that the account was changed to an
i ndi vi dual account solely in her nanme is barred by the D Gench
doctrine. Accordingly, we affirmthe district court's judgnent
in favor of the FDIC.®

11
For the foregoing reasons, we AFFIRM the district court's

judgnent in favor of the FDI C

6 Inthe Reply Brief it submitted to this court, the FDI C
al so asserts, in a summary fashion, that (1) Charlsie's CD funds
had al ready been applied to Charles' debt when it took over the
Bank, and (2) Charlsie has waived any cl aimshe may have had for
deposit insurance because she "has never nmade a claimfor or
asserted an entitlenent to paynent of deposit of insurance under
12 U.S.C. § 1821(f), either in her Second Anrended Oi gi nal
Petition or in this appeal." Because we have been able to decide
this case on the basis of the express terns of the CD signature
card agreenent and the D QGench doctrine, we do not reach these
i ssues.



