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(Decenmper 9, 1992)

Before POLITZ, Chief Judge, H G3d NBOTHAM and WENER, GCrcuit
Judges.

POLI TZ, Chief Judge:”’
In this diversity suit for danmages resulting froma stillborn
commerci al transaction, Amarill o Services, I nc. appeal s di sposition

of various post-judgnent notions, contending that it is entitledto

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



addi tional damages for those clains on which it prevailed at trial
and to judgnent or a newtrial on those clains on which it did not
prevail . W find that the district court should have awarded
prejudgnent interest on Amarillo's Deceptive Trade Practices Act

claimand nodify its judgnent. As nodified we affirm

Backgr ound

Lon Little Distributing Co. for many years had supplied
Al bertson's, Inc. stores in Texas and Loui siana with pet supplies
when it encountered financial difficulties in the md-1980s. In
May 1988 it sold substantially all its assets, including the right
to do business in its nanme and variants thereof, to Amarillo, a
conpany owned and operated by Kirk Hunphreys. Sam Little,
president of Little, agreed to work for Amarillo.

Hunphreys faced a seri ous handi cap i n pet supply distribution:
Hartz Muntain Corporation, manufacturer of a prom nent product
line, did not want to do business with him? Accordi ngly,
Hunmphreys used the nane of Little Wwolesale to place a sizeable
order with Hartz for products intended for Al bertson's stores. The
order, placed in May 1988, was acconpani ed by one cashier's check
for $58,679.83 for the nerchandise and another for $5,000, both
showing Little Wholesale as the remtter but in fact purchased by

Amarillo. The enclosure of the $5,000 check continued a practice

. Hunphreys clains the aninosity stemed fromhis
testinony against Hartz in prior lawsuits; Hartz agrees insofar
as Hunphreys testified that he had aninosity towards Hartz.



begun years earlier by Little; on Hartz' demand, Little sent $5, 000
Wi th each order to reduce a debt clainmed by Hartz al t hough di sput ed
by Little.

Hartz, nmeanwhile, had heard runors that a third party,
possi bly Hunphreys, had purchased a controlling interest in Little
and was concerned that the outstanding anount it clainmed on the
debt, $404,000, mght not be paid. These suspicions were
hei ghtened by receipt of the two checks at a tinme when Hartz
thought Little in financial difficulty. Accordingly, Hartz
deposited the checks and credited them to Little's account but
deci ded not to ship the nerchandi se.

During the ensuing nonths Hartz renewed its efforts to
di scover whether Little had a new investor while Sam Little,
representing that the conpany was wholly owned by famly nenbers,
unsuccessful |y sought delivery of the nerchandi se. Hunphreys first
reveal ed Amarillo's involvenent to Hartz in a Novenber 1988 letter
fromhis attorney demanding return of the proceeds of the checks.
Hartz refused. Also in Novenber, Al bertson's termnated its
relationship with Little, unhappy with Little's performance in
st ocki ng products, servicing displays and pricing.

Amarill o sued Hartz in Texas state court, asserting clains for
conversion, breach of contract, unconsci onable action in violation
of the Texas Deceptive Trade Practices Act? and intentional

interference with contract and busi ness rel ati ons. Hartz renpved

2 Tex.Bus. & Comm Code § 17.41 et seq.



the suit to federal court. The district court entered sunmary
judgnment on Amarillo's claimfor conversion of the $58, 679 check.
The remaining clains were tried to a jury, which returned a verdi ct
for Amarillo on its DITPA claim only and awarded danages of
$58,679.83. The court entered judgnent in the anmount of $60, 679. 83
on the DTPA claim representing the face anount of the check plus
$2, 000 i n addi ti onal danages required by section 17.50(b) (1) of the
DPTA, and $58,679.83 on the conversion claim Both parties filed
nmoti ons for judgnment notw t hstandi ng t he verdict and Amarill o noved
for a newtrial. The court entered judgnent for Amarillo on its
breach of contract claim but otherw se denied relief. It also
deleted the award of $58,679.83 on the conversion claim and
declined to enter an award on the contract claim so as to avoid

doubl e recovery for the sane injury. Amarillo tinely appeal ed.

Anal ysi s
Amarillo urges nmultiple assignnments of error which we address
seriatim W review questions of state |aw de novo.?3 W will
affirm denial of judgnent notw thstanding the verdict unless the
evi dence, viewed in the |ight nost favorable to the jury's verdict,
points so strongly and overwhelmngly in favor of the novant that

a reasonabl e jury could not have arrived at a contrary concl usion,*

3 Cty of Arlington, Tex. v. F.D.I.C, 963 F.2d 79 (5th
Cr. 1992), pet. for cert. filed.

4 Boggan v. Data Systens Network Corp., 969 F.2d 149 (5th
Cr. 1992), quoting Boeing Co. v. Shipman, 411 F.2d 365 (5th Cr
1969) (en banc).



or, in the words of revised Fed. R Cv.P. 50, "there is no legally
sufficient evidentiary basis for a reasonable jury to have found
for [the nonnoving] party."” W exam ne denial of a newtrial for
abuse of discretion, reversing if there is an absol ute absence of
evidence to support the jury's wverdict.® Appl yi ng these

standards, we find nerit in only one contention of error.

1. Pr ej udgnent i nt er est

Texas | aw provides for award of prejudgnent interest in DTPA
clains but only if the plaintiff specifically pleads for it.®
Amarill o sought "interest at the lawful rate" in its conplaint.
The district court found this prayer insufficient under Texas | aw.
Federal |aw, however, governs the adequacy of pleadings in federal
court. Under federal law, it was not necessary for Amarillo to
pl ead specifically for prejudgnent interest.’ Prejudgnent interest

shoul d be awarded on renmand.

2. Lost profits

The district court reversed the jury verdict and entered

judgnment for Amarillo onits breach of contract claim but declined

5 Bank One, Texas, N. A v. Taylor, 970 F.2d 16 (5th Gr.
1992) .

6 Benavidez v. Isles Construction Co., 726 S.W 2d 23
(Tex. 1987).

! Concorde Linmousines v. Ml oney Coachbuilders, Inc., 835
F.2d 541 (5th Gr. 1987).



to award lost profits because the evidence was too specul ative.
Amarillo asserts error, claimng lost profits from what it says
woul d have been at | east a five-year relationship wth Al bertson's
but for Hartz' failure to ship the nerchandi se ordered in May 1988.
W di sagr ee.

Lost profits may be recovered if the natural and probable
consequences of wongful conduct and if the anmount is shown by
conpetent evidence wth reasonable certainty.? Amarillo's
contention that Hartz' failure to ship the May 1988 order deprived
it of a five-year relationship wth Albertson's |acks record
support. The undi sputed evidence is that Al bertson's wanted Hartz
products but Hartz refused to deal with Hunphreys or any conpany
w t h whi ch Hunphreys was associ ated. There al so was evi dence t hat
Al bertson's was not interested indealingwith Little if it changed
ownership. Thus, Little' s relationshipwth Al bertson's woul d have
termnated with the discovery of Amarillo's relationship wth
Little, regardless of whether Hartz had delivered the May 1988
or der. The only lost profits attributable to the failure to
deliver the May 1988 order therefore were those that Amarill o woul d
have earned on that order.

"[Opinions or estimtes of lost profits nmust be based on

objective facts, figures, or data from which the anount of | ost

8 Pena v. Ludw g, 766 S.W 2d 298 (Tex.App. -- Waco
1989); see also Sout hwest Battery Corp. v. Omen, 115 S.W 2d 1097
(Tex. 1938).



profits can be ascertained."® Amarillo's evidence quantifying | ost
profits on the May 1988 order does not neet this standard.
Hunphreys estimated expenses of 75 percent of sales price for
product supply and 19.8 percent for other itens, |eaving
5.2 percent as profit. Even if this unsupported estimate of profit
was adequate, a notion we find troublesone, Amarillo failed to
prove that Albertson's would have purchased the entire $58, 679
order prior totermnating its dealings with Little. Amarillo has
not presented a conplete calculation; there is no reasonabl e basis

for determining |lost profits.?0

3. Doubl e recovery

Section 17.43 of the DTPA provides:

The renedi es provided in this subchapter are in addition
to any ot her procedures or renedies provided for in any
ot her law;, provided, however, that no recovery shall be
permtted under both this subchapter and another | aw of
both actual damages and penalties for the sane act or
practice.

Relying on this provision, Amarill o argues that the action giving
risetoits DITPAclaimwas different fromthe action givingriseto

its breach of contract claim therefore recovery on both clains

9 Holt Atherton Industries, Inc. v. Heine, 835 S.W 2d
80, 84 (Tex. 1992).

10 Holt Atherton, supra; cf. Frank B. Hall & Co. v. Beach,
733 SSW 2d 251 (Tex. App. -Corpus Christi 1987, wit ref'd
)

| ,
n.r.e.



should be allowed.! The district court indeed found different
wrongful acts: the failure to return the $58,679 check after
deci ding not to ship the nerchandi se constituted an unconsci onabl e
act for purposes of DIPA liability! while the failure to ship the
mer chandi se constituted the contract breach. Nonet hel ess, the
court allowed recovery of the face anbunt of the check under the
DTPA only because Hartz deprived Amarillo of its $58,679 just once.
We agree with the district court's analysis of Texas | aw.

In Stewart Title GQuaranty Co. v. Sterling®, the Texas Suprene
Court recently reaffirmed the longstanding principle that a
claimant may not recover nore than once for the sane injury.
Al t hough Stewart Title addressed set-offs of settlenents with co-
defendants, the court relied on decisions precluding double
recovery of actual damages in cases asserting DTPA and other
cl ai ns. One such decision was Mayo v. John Hancock Mitual Life

Ins. Co., " where, after holding that plaintiffs could assert clains

1 Amarill o does not appeal the court's refusal to award
damages on the conversion claim The conversion claimarose from
the sane action as the DIPA claim Hartz' refusal to return the
$58, 679 check. Accordingly, section 17.43 of the DIPA by its
ternms woul d not provide an independent renedy.

12 An unconsci onabl e action within the neaning of the DTPA
i ncl udes an act which "results in a gross disparity between the
val ue received and consideration paid, in a transaction involving
transfer of consideration.” Tex.Bus. & Conm Code § 17.45(5)(B)

13 822 SSW 2d 1 (Tex. 1991).

14 711 S.W2d 5 (Tex. 1986).



under both the DTPA and the Insurance Code for different practices
resulting in the sane injury, the Suprene Court noted that recovery
under one claimshould be offset by the anmount of actual danages
recovered in the other. The other decision was American Bal er Co.
v. SRS Systens, Inc.,! where an appellate court held that the DTPA
did not allow double recovery for actual danages.

Qur reading of these and ot her DTPA cases convinces us that
the Texas Suprene Court would not allow double recovery for a
singleinjury in suits asserting the DTPAin conjunction with other
clains, even though the DTPA supplenents rather than supplants
ot her renedies.'® W recently suggested this in Bank One, Texas,

N.A. v. Taylor and now so hol d. The district court correctly

15 748 S. W 2d 243 (Tex.App. -- Houston [1st Dist.] 1987,
wit denied).

16 See, e.q., Birchfield v. Texarkana Menorial Hospital
747 S. W 2d 361, 367 (Tex. 1987) ("[i]n the absence of separate
and distinct findings of actual danmages on both the acts of
negl i gence and the deceptive acts or practices, an award of
exenpl ary damages and statutory trebl e damages woul d be
necessarily predi cated upon the sane findings of actual danages
and woul d anpbunt to a[n i nperm ssible] double recovery of
punitive damages); Wnkle Chevy-Q ds-Pontiac, Inc. v. Condon,
830 S.W2d 740 (Tex.App. - Corpus Christi 1992, wit dismd)
(trial court awarded only one recovery of actual damages where
plaintiff prevailed on conversion, DTPA and breach of contract
clains); LaChalet Intern., Inc. v. Now k, 787 S W 2d 101
(Tex. App. -Dallas 1990) (in clainms for, inter alia, violation of
t he DTPA and breach of contract, award of recission and actual
damages perm ssi bl e because necessary to conpensate plaintiffs
fully for their loss); Vick v. George, 671 S.W 2d 541, 551
(Tex. App. -San Antonio 1983) (while recovery under the DTPA is
not exclusive of other rights or renedies, "[i]t is axiomatic .
. that an aggrieved party is entitled to but one recovery for the
sane loss."), rev'd on other grounds, 686 S.W 2d 99 (Tex. 1984).




awar ded damages on the DTPA claimonly. '

4. Suf ficiency of the evidence

Amarillo's remaining assignnents of error challenge the
sufficiency of the evidence. None warrants relief.

Amarillo contends that the evidence requires the award of
treble damages on its DITPA claim despite the jury's contrary
conclusion. Treble damages were avail able at the jury's discretion
only if the jury found that Hartz vi ol ated t he DTPA know ngly, that
is, with actual awareness that the entity which had purchased the
$58, 679 check was receiving no consideration inreturn.® There is
anpl e evidence, however, that Hartz thought the $58, 679 check had
been purchased by Little and that Little was receiving
consi deration by application of the check to the disputed debt. W
W ll not disturb the jury's verdict.

Amarillo al so challenges the jury's refusal to award punitive
damages on its clai mof conversion of the $58,679 check. Punitive
damages are avail abl e for a conversion cl ai mupon proof of malice.?®

There was evi dence, however, that Hartz retai ned the funds because

17 The court properly selected the DTPA as the neasure of
damages because it afforded greater recovery than the contract
claim Birchfield.

18 Tex. Bus. & Comm Code 8§ 17.45(5)(B), 17.45(9),
17.50(b) (1).

19 First National Bank v. Gttelman, 788 S.W 2d 165
(Tex. App. - Houston [14th Dist.] 1990, wit denied).

10



it feared Little would nake no nore paynents on the di sputed debt,
not because of ill-wll towards Hunphreys. Accordingly, the jury's
verdi ct nust stand.

Next Amarillo disputes the jury's failuretofindinits favor
on its claim of conversion of the $5,000 check. The evidence
indicates that Little customarily sent a $5,000 check with each
order to reduce the debt and that Amarillo intended its $5, 000
check as a continuation of this practice, if only to disqguise its
purchase of Little's assets. Hartz' application of the check to
Little's debt thus was not wongful.? The jury's finding that
Amarillo did not prove conversion is adequately support ed.

Finally, Amarill o contests adverse judgnent on its clains of
intentional interference with contract and busi ness relations. The
former claimrequires evidence of a contract between Al bertson and
Amarillo, the latter evidence of a reasonable probability of such
a contract.? The jury found neither. Al bertson's regional general
mer chandi se manager testified that he t hought he was doi ng busi ness
wth Little, did not intend to do business with Hunphreys or
Amarillo and, if Little changed ownership, was not interested in

doi ng business with the new owner. This testinony anply supports

20 "Conversion is the wongful exercise of dom nion and
control over another's property in denial of or inconsistent with
his rights." Wnkle Chevy-d ds-Pontiac, 830 S.W 2d at 746.

21 Deauville Corp. v. Federated Departnent Stores, Inc.,
756 F.2d 1183 (5th Cr. 1985).

11



the jury's verdict. ??

MODI FIED t o provi de for prejudgnent interest on the DITPA claim
and, as nodified, AFFIRVED. The nmatter is returned to the district

court for entry of an appropriate judgnent.

22 Amarill o seeks a new trial on the additional grounds

that Hartz' affirmative defense of fraudul ent m srepresentation
shoul d not have been submtted to the jury. Amarillo did not
cont enpor aneously object to the adm ssion of the evidence as
unduly prejudicial at trial, nor did it object to Hartz' cl osing
argunent. We find no nerit to its contention.
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