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PER CURI AM *
Appel  ant contests the district court's summary judgnent
affirmng the Secretary's decision to deny Social Security

disability paynents to Ms. Lynch. Finding no error, we affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



BACKGROUND

The district court vacated the denial of disability
benefits to Barbara Lynch by the Secretary of Health and Human
Services (Secretary) and remanded the case four tines to the
Secretary for additional evidence. Lynch injured her back while
lifting materials at work on Decenber 22, 1972. Her past rel evant
wor k i ncl uded housekeepi ng j obs and si npl e factory enpl oynent, jobs
which involved lifting up to 35 pounds. |In 1974, Lynch applied for
disability benefits.! To receive the disability benefits, Lynch
had to neet the disability requirenents for a twelve-nonth period
ending no later than March 31, 1974. In the last remand, the
district court adopted the nmgistrate judge's report which
instructed the Secretary, anong other directives, to determ ne the
credibility of Lynch's assertions of pain and the severity of any
psychol ogi cal i npairnent.

An adm nistrative |law judge (ALJ) conducted the fina
hearing on January 6, 1987, by acknow edgi ng the past evidence
received in this case, and by receiving additional evidence:
testinmony by Lynch and by Dr. Mtthew Jarenko and exhibits
including the results of a psychol ogi cal exam nation conducted by
Dr. Robert Md ure.

The ALJ nade twelve findings of fact and concl uded that
Lynch could not perform her past relevant work, but based on

Lynch's resi dual functional capacity and other factors, she had t he

1 Lynch stated that she is receiving supplenental security incone
begi nning fromthe year 1984.



ability, as of March 1974, to do sedentary work not involving
lifting nore than ten pounds.

In explaining his assessnent, the ALJ first anal yzed the

medi cal evidence concerning her back. He found that Lynch's
"exertional inpairnments . . . limted her to a full range of
sedentary work." The ALJ then anal yzed t he psychol ogi cal evi dence,

concluding that Lynch had a severe nental inpairnent at present,
but that there was no nedi cal evidence indicating that she was so
inpaired as of March 1974. The ALJ also found that the nenta
i npai rment, in conjunction with her physical inpairnment, did not
render her disabled as of March 1974.

The Secretary adopted the ALJ' s fi ndi ngs and concl usi ons,
noting that Lynch "has presented no credi ble nedical evidence or
ot her docunentation . . . which provides a reasonable basis to
infer nore than mld work-related nental limtations on or before
March 31, 1974." The district court granted the notion filed by
Lynch, proceeding pro se, to reopen the case. Lynch noved for the
adm ssion of exhibits: correspondence and reports originating
after the relevant period of disability. Both the Secretary and
Lynch noved for sunmary judgnment. The district court adopted the
magi strate judge's report that recomended sunmary judgenent in
favor of the Secretary. The district court also denied any
out standing notions. Lynch is represented by pro bono counsel on

appeal .



DI SCUSSI ON
This Court "reviews] the district court's grant of a
summary judgnent notion de novo. Summary judgnent is appropriate
if the record discloses that there is no genuine i ssue of nateri al
fact and that the noving party is entitled to a judgnent as a

matter of | aw Spellman v. Shalala, 1 F.3d 357, 360 (5th Cr

1993) (citations omtted).

This Court's review of the Secretary's decision is
limted to determ ning "whether the Secretary applied the correct
| egal standard and whet her the Secretary's decision is supported by
substantial evidence on the record as a whole." O phey v.
Secretary of Health & Human Servs., 962 F.2d 384, 386 (5th Cr

1992). A claimant under the Social Security Act is entitled to
disability benefits if the claimant is unable to perform any
substantial gainful activity by reason of a nedically determ nabl e
i npai rment for at |east twelve nonths and is therefore "di sabled.”
42 U.S.C. § 423. In the present case, the disability requirenents
had to be net as of March 1974, the date that Lynch |last net the
i nsured-status requirenent. Afive-step analysis is generally used
to eval uate whether a claimant is disabled. 20 C F.R 88 404. 1520,
404. 1520a.

The five-step anal ysis, al though not explicitly statedin
the regulations in effect during the rel evant period, 1974, appears
to be inplied in the applicable regulation. See 20 CF. R
8 404. 1502 (1973); see also Vega v. Harris, 636 F.2d 900, 903 (2d

Cr. 1981) (applying retroactively the new regulations for



determning disability at Steps 4 and 5 because the expressed
pur pose of the new regul ati ons was to consolidate and to el aborate
upon | ongst andi ng agency policies). The ALJ applied the five-step
anal ysi s and found that Lynch coul d not engage i n her past rel evant
work, but was not limted in engaging in sedentary work. 1In the
anal ysis, the ALJ first discussed Lynch's back inpairnent, taking
his explanation through the five steps, and then he discussed
Lynch's nental inpairnent, finding that Lynch did not have a severe
mental inpairnment during the relevant period.

Lynch first argues that the ALJ failed to conply with the
requi renents of Stone v. Heckler, 752 F.2d 1099 (5th G r. 1985).

In Stone, this Court reviewed the Secretary's denial of disability,
a determnation that ended at Step Two in the five-step anal ysis:
if a claimant's inpairnent is not severe, the claimant is not
di sabl ed under the Act. See Stone, 752 F.2d at 1101. This Court
set out the correct legal standard to use for determning
"nonseverity,"? and held that it will be assuned that the wong
standard was applied "unless the correct standard is set forth by
reference to this opinion or another of the sane effect, or by an
express st at enent t hat t he construction [this Court]

give[s] . . . isused.” I|d. at 1106; see also Anthony v. Sullivan,

954 F.2d 289, 293-94 (5th Cr. 1992) (explaining Stone).

2 "[Aln inpairnent can be considered as not severe only if it is a

slight abnormality [having] such mninmal effect on the individual that it would
not be expected tointerferewiththe individual's ability to work, irrespective
of age, education or work experience." Stone, 752 F.2d at 1101 (citation and
internal quotation onmtted).



Subsequent to Stone, this Court has also held that, when
the ALJ's anal ysis goes beyond Step Two, i.e., the inpairnent is
severe, specific reference to Stone and its requirenents is not

necessary. See Harrell v. Bowen, 862 F.2d 471, 481 (5th Cr.

1988); Shipley v. Secretary of Health & Human Servs., 812 F. 2d 934,

935 (5th Gr. 1987). As to Lynch's back inpairnent, the ALJ
determ ned Lynch was not disabled at Step Five. As to Lynch's
mental inpairnment, the ALJ stopped his analysis at an earlier step.

This Court does not require the use of "nmagi c words" for

conpliance with Stone. Hanpton v. Bowen, 785 F.2d 1308, 1311 (5th

Cr. 1986). This Court "remand[s] only where there is no
indication the ALJ applied the correct standard.” 1d. In the
ALJ's opinion, he explained the testinony of three doctors and
their opinions of Lynch's nental condition froma 1977 exam nati on.
He t hen descri bed t he 1987 psychol ogi cal exam nati on of Lynch which
di agnosed a di sabling nental inpairnent. After noting the rel evant
period for disability under the Act in Lynch's case, a period
endi ng March 1974, the ALJ relied on the 1977 exam nation and the
exam ning doctor's "statenent that there was no limtation in
[Lynch's] ability to performwork requiring frequent contact with
others or to performsinple, conplex, repetitive or variabl e tasks"
to conclude that Lynch had a non-severe inpairnent as of 1977, thus
finding, by inplication, no severe inpairnent during the rel evant
period. 1d. Although direct reference to Stone would have been
preferable, the ALJ's opinion followed the correct standard. See

Hanpton, 785 F.2d at 1311.



Lynch argues that the ALJ's findings conflict with each
ot her. She argues that the ALJ found that she did not have a
severe inpairnent, a finding which conflicts wth analysis which
goes beyond Step Two. A review of the twelve findings of fact
i ndicates no internal inconsistency. Wthin his analysis, the ALJ
found that Lynch "did not have a "severe' nental inpairment on or
before March 31, 1974." This finding is supported by nedical
evidence in the record. This is not inconsistent with the twelve
findings of fact, findings which account for Lynch's severe
i npai rment, during the rel evant period, fromher back probl ens and
which end the analysis at Step 5 as to Lynch's back probl ens.

Lynch also argues that the ALJ msapplied the |egal
standards by failing to analyze and find that she had the listed
i npai rment, somatof orm disorder, as found in 20 C.F. R Part 404,
Subpt. P, App. 1, 8 12.07. Somatoform disorder was not a listed
inpairment in March 1974. See 20 C F. R Part 404, Subpt. P, App.
1, 88 12.01- 12.05 (1973); see also Brown v. Bowen, 864 F.2d 336,

337 n.1 (5th Cr. 1988) (noting that the listing on somatization
di sorders did not exist before 1985). Lynch fails to identify
| egal authority for the proposition that an ALJ nust apply the
listings in place nore than ten years past the rel evant period of

alleged disability. See LeMaster v. Secretary of Health & Human

Servs., 802 F.2d 839, 841-42 (6th Cr. 1986) (appearing to assune

that a newlisting applies retroactively). But see Sierra Medical

Center v. Sullivan, 902 F.2d 388, 392 (5th Cr. 1990) (explaining

general principles supporting disfavor of giving regulations



retroactive effect). Moreover, in light of the ALJ's analysis
leading to the finding of no severe nental inpairnment during the
rel evant period, thus ending the analysis at Step 2, the ALJ was
not required to reach any issue at Step 3 as to Lynch's nental
inpai rment. See Wen, 925 F. 2d at 125-26.

Lynch next argues that the Secretary's decision is not
supported by substantial evidence. "Substantial evidence is nore
than a scintilla and less than a preponderance. It is such
rel evant evi dence as a reasonable m nd m ght accept as adequate to

support a conclusion." Mise v. Sullivan, 925 F.2d 785, 789 (5th

Cir. 1991). "To make a finding of "no substantial evidence,' [this
Court] rmust conclude that there is a " conspicuous absence of

credi bl e choices' or "no contrary nedical evidence.'" Delloliov.

Heckler, 705 F.2d 123, 125 (5th Gr. 1983) (citation omtted).
Lynch's argunent focuses exclusively on the Secretary's
decision as to any nental inpairnment. At the |ast ALJ hearing, Dr.
Jarenko testified that, in his opinion, the record was lacking in
psychol ogi cal information. 1n 1973, the hospital discharge report

noted that diagnosis included "anxiety state,” but the report does

not el aborate on her nental state, focusing instead on her back and

muscle strain. In 1977, Dr. Wck exam ned Lynch for psychol ogi cal
i npai rment s. Dr. Wck ascertained Lynch's <condition as
"hypochondri acal neurosis,” commenting that "[t]his |ady shows

evidence of mld deterioration of her interests, and her activities
are noderately constricted. She does appear to rel ate adequately

to ot her people. She perhaps has sone i mmature personality traits,



and dealing with responsibility has perhaps been nore difficult
than she can express."” The residual functional capacity form
conpleted by Dr. Wck indicated inpairnents existing fromnone to
mld.3

At the 1978  hearing, Dr. Asa DelLoach, anot her
psychiatrist testifying based upon the record, agreed with Dr.
Wck's diagnosis. Dr. DeLoach defined "hypochondriacal neurosis”
as "tension or anxiety of a psychic type, oftentines the person's
i ncapacity or unwillingness to deal with enotional, nental or other
types of distress, are not dealt with directly but instead referred
to areas of the body as pysomatic [sic] synptons." Although Dr.
DelLoach categorized this neurosis as "severe," he opi ned that Lynch
woul d not be foreclosed from sedentary worKk.

Two ot her wi tnesses, Dr. Hel net Tauber (psychiatrist) and
Dr. Charles MAl eer (psychologist), testifying fromthe record as
it stood in 1980, concurred with Dr. Wck's assessnent. |n 1987,
Dr. Jarenko discounted Dr. Wck's assessnent by focusing on Dr.
Wck's use of the word "inpression" instead of "diagnosis" in his
report, and by noting the changes in the field of psychol ogy which
made Dr. Wck's assessnent obsol ete. Dr. Jarenko opined that a
current psychol ogi cal eval uation of Lynch nmay provide insight into
the relevant period of alleged disability under consideration.

The subsequent eval uation and report, nmade by Dr. Robert

8 In answer to one of the questions on the form Dr. Wck categorized

Lynch's esti mat ed degree of restriction of daily activity as noderate, "nopderate"
bei ng defined as "an inpairnent which affects but does not preclude ability to
function.” R 5, 164-65.



McCl ure, revealed that Lynch was presently suffering from severe
psychogeni ¢ pain disorder and conpul sive personality disorder.
McC ure summari zed that "[t]his woman hurt her back 14 years ago
and has been al nost conpletely disfunctional [sic] ever since."
Dr. Jarenko, however, revi ewed and di scounted Dr. McCl ure's sunmary
based upon the | ack of evidence as to the onset of the disorder and
its severity and upon Dr. MCure's own assessnment of Lynch's
unreliability in stating her history.

Based upon this evidence, the ALJ's determ nation that no
severe nental inpairnent existed during the rel evant period endi ng
in 1974 is supported by substantial evidence. Lynch argues that
the ALJ erred by requiring her to prove the onset of severity
wthin the relevant period. She argues that the ALJ shoul d have
relied upon the credible inference that the severe nental
i npai rment did exist during the relevant period. This Court has
hel d

that in cases involving slowy progressive

I npai rnent s, when the nedical evi dence

regarding the onset date of disability is

anbi guous and the Secretary nust infer the

onset date, [Social Security Ruling] 83-20
requi res the i nference be based on an i nforned

judgnent. The Secretary cannot neke such an
i nference without the assistance of a nedical
advi sor.

Spellman, 1 F.3d at 362 (footnote omtted). The ALJ had the
assi stance of Dr. Jarenko. In light of Dr. Wck's evaluation in
1977, ten years earlier than Dr. MCure's evaluation, the
necessary inference which the ALJ utilized is that Lynch's nental

i npai rment, whatever correct term nology should apply, was not

10



severe in 1974. See lvy v. Sullivan, 898 F.2d 1045, 1049 (5th Cr

1990) .

Lynch contests the ALJ's handling of her conplaints of
pai n. The ALJ found that Lynch's "subjective conplaints are
credible only to the extent of precluding work at a higher than
sedentary exertional level." "The ALJ nust consider subjective
evidence of pain, but it is within his discretion to determ ne the
pain's disabling nature. Such determnations are entitled to
consi derabl e deference.” Wen, 925 F.2d at 128. In light of the
rel evant period under consideration, a period ending in March 1974,
and in light of the ALJ's finding, a finding which did not credit
Lynch's subjective conplaints of pain to the extent that Lynch

wi shed, the ALJ did not err. See Carrier v. Sullivan, 944 F.2d

243, 247 (5th CGr. 1991).

Lynch argues that the Secretary failed to carry her
burden in providing evidence that Lynch could engage in sedentary
wor k which was available in the national econony. Lynch argues
that a vocational expert should have testified at the 1987 heari ng.
"Whet her a vocational expert will be called in the particul ar case
is clearly within the discretion of the Secretary." Jones .
Heckler, 702 F.2d 616, 622 (5th Cr. 1983). The ALJ expressly
referred to a table within the nedical-vocational guidelines.
"When the claimant suffers only fromexertional inpairnents or his
non-exertional inpairnents do not significantly affect his residual
functional capacity, the ALJ may rely exclusively on the Quidelines

in determning whether there is other work available that the

11



claimant can perform" Selders v. Sullivan, 914 F. 2d 614, 618 (5th

Cr. 1990). Lynch does not contest the findings concerning her
exertional inpairnment from her back strain.

Lynch argues that the magistrate judge erred in failing
to review her additional evidence of current nedical records which
Lynch noved to have admtted. The district court denied all
outstanding notions when he granted summary judgnent for the
Secretary.

Under 42 U.S.C. § 405(g), which controls the

scope of [] review, [a reviewng court] may

remand to the Secretary "upon a show ng that

there is new evidence which is material and

that there is good cause for the failure to

i ncor porate such evidence into the record in a
prior proceeding . "

Haywood v. Sullivan, 888 F.2d 1463, 1471 (5th Gr. 1989).

Materiality requires relevance to the period under
consideration. 1d. Here, the current nmedical records are al npst
twenty years past the relevant period. Moreover, there is the
uncontested fact that Lynch is presently incapable of engaging in
gai nful enploynent. It is questionable that any new evi dence found

in current nedical records could distinguish the relevant period

fromthe after-acquired disability. See Haywood, 888 F. 2d at 1471.
Further, a review of the "Current Records" indicate that this new
evidence is not relevant to her nental inpairnent. For these
reasons, the district court did not err in denying Lynch's notions.

For the foregoing reasons the judgnent of the district

court 1s AFFI RVED
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