IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3443

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
KERRY CUREAUX and LEHVAN K. LUNDY,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Loui siana
(#CR-91-405-M

(Novenber 12, 1993)

Bef ore SNEED!, REYNALDO G. GARZA, and JOLLY, Circuit Judges.

SNEED, Circuit Judge:?

1 Senior Circuit Judge of the United States Court of Appeals for the Ninth Circuit, sitting by
desi gnati on.

2 Local Rule 47.5 provides: "The publication of opinions that have no precedential value and
nmerely decide particular cases on the basis of well-settled principles of |aw inposes needl ess expense on
the public and burdens on the legal profession." Pursuant to that Rule, the Court has determined that this
opi ni on shoul d not be published.



Def endants Kerry Cureaux and Lehman Lundy appeal their
convictions on three counts of drug-related offenses. Cureaux
chal l enges the district court's denial of his requested jury
instruction on acconplice testinony, and he further alleges that
the court interfered with his cross-exam nation. Lundy
chal l enges the district court's refusal to instruct the jury on
hi s proposed intoxication defense. W affirm

l.
FACTS AND PRI OR PROCEEDI NGS

An informant, Donald Mns, told Special Agent Charles E
Sm th, an undercover officer for the Bureau of Al cohol, Tobacco
and Firearns (ATF), that appellant Cureaux was distributing
cocaine. Agent Smth and M ns drove around a New Ol eans housi ng
project several times until a man, later identified as Jesse
Smth, recognized Mns. Jesse Smth and appellant Lundy were
together. Jesse Smth directed Lundy to go to the car to find
out what M ns and Agent Smth wanted. According to Agent Smth,
when Lundy arrived, Mns inforned himthat he and Agent Smith
want ed to purchase one quarter ounce of cocaine for $300. After
sone brief negotiations as to price and quantity, Lundy and Jesse
Smth took Agent Smth to an apartnent (the Desire Street
apartnent) later identified as that of Cureaux's live-in
girlfriend Glda Geen. Cureaux did not allow Agent Smth to
enter the apartnent, as a consequence of which Agent Smth waited

outside in the common hal |l way.



Shortly thereafter, Jesse Smth, followed by Cureaux and
Lundy, cane out of the apartnment carryi ng what appeared to be
cocai ne wapped in plastic. Lundy then asked Agent Smith to pay
before he woul d deliver the cocaine, but Agent Smth denmanded
that he receive the drugs first. Wen his request was deni ed,
Agent Smth aborted the attenpted drug purchase.

Agent Smth thereafter obtained a search warrant for the
Desire Street apartnent, based on the attenpted purchase. ATF
of ficers executed the search warrant the next norning and found
Lundy, Cureaux, and another man and a child in the apartnent,
al ong with approxi mately 350 grans of cocai ne, various drug
paraphernalia, and firearns.

At Cureaux's and Lundy's trial, Mnms and Gl da G een
testified for the Governnment and inplicated Cureaux in the drug
distribution schene. Geen characterized Lundy as a | ook-out who
primarily canme to the apartnent to use drugs.

After a three-day joint trial in the district court, Cureaux
and Lundy were convicted of (l) conspiracy to possess cocai ne
wth the intent to distribute, (2) possession of cocaine with the
intent to distribute, and (3) possession of a firearmin relation
to a drug trafficking offense. Cureaux was sentenced to 74
nmont hs on counts one and two, to be served concurrently. Lundy
was sentenced to 98 nonths on counts one and two, to be served
concurrently. Both were sentenced to 60 nonths on count three,

to be served consecutively. Cureaux and Lundy appeal their



convi cti ons.
I.
JURI SDI CTI ON  AND STANDARD OF REVI EW

The district court had jurisdiction pursuant to
28 U. S. C. 88 1441 and 1443. This court has jurisdiction pursuant
to 28 U S.C 8§ 1291.

We review a district court's refusal to include a

def endant's proposed jury instruction for abuse of discretion.

United States v. Chaney, 964 F.2d 437, 444 (5th Cr. 1992).
Abuse of discretion in this context occurs only when the failure
to give a requested instruction prevents the jury from

considering a defense. United States v. Msat, 948 F. 2d 923, 928

(5th Gr. 1991), cert. denied, 113 S. . 108 (1992).

In determ ni ng whether the district court should have given
an instruction, we consider the evidence in the |ight nost

favorable to the defendant. United States v. Lewis, 592 F.2d

1282, 1286 (5th Gr. 1979). However, the trial court retains
substantial latitude in deciding whether to give a requested

instruction when the theory of defense is highlighted el sewhere

in the charge. United States v. Rubio, 834 F.2d 442, 446-47 (5th
Cir. 1987).

In reviewing the effect of the trial court's conmments on the
managenent of cross-exam nation, this court |ooks for a
substanti al denonstration that the trial judge had overstepped

his or her bounds. United States v. Davis, 752 F.2d 963, 974




(5th Gir. 1985).
1.
DI SCUSSI ON

A. Cur eaux' s Requested Acconplice Instruction

Cureaux argues that the trial court commtted reversible
error by refusing to dilute the strength of Green's testinony
with an "acconplice instruction" to the jury.® Al though a trial
court's refusal to issue a requested acconplice instruction my
be grounds for reversal under sone circunstances, those
ci rcunstances do not exist in this case. Cureaux relies on

United States v. Bernal, 814 F.2d 175 (5th Gr. 1987), which

provides that a defendant is generally entitled to an acconplice
instruction if:
i nportant elenents of the acconplice's testinony are
uncorroborated by other direct evidence and if
circunstantial evidence tending to corroborate the
acconplice's testinony is not conpelling or supports
that testinony only through a chain of inferences that
is less than i medi ate and not altogether clear.
ld. at 183-84 (footnote omtted). These circunstances are not
present here.
Green's testinony al so was not the only evidence of
Cureaux's participation in the drug distribution schene. A

review of the record provides conpelling circunstantial evidence

3 An acconplice instruction is designed to warn the jury
that an all eged acconplice who testifies agai nst a defendant for
hi s personal advantage should be held to a nore stringent |evel
of scrutiny by the jury than an ordinary w tness. See, e.

United States v. D Antignac, 628 F.2d 428, 435-36 n. 10 (5th Cr.
1980), cert denied, 450 U.S. 967 (1981).




to link Cureaux to the drug distribution schenme and the firearm
of fenses. For exanple, Mns testified that he had purchased
cocaine in the Desire Street apartnent on four or five different
occasions and that the drugs were only available for sale when
Cureaux was present. Moreover, the AFT agents found guns in the
Desire Street apartnent, and Agent Smith testified that he saw
Jesse Smth with a firearmwhen he and Lundy wal ked up to the
Desire Street apartnment to initiate the drug transaction. Agent
Smth also testified that he observed Cureaux take part in the
attenpted drug transaction. Finally, the defense did not provide
any evidence contradicting the acconplice's testinony. W
therefore find no nerit in Cureaux's argunents on this issue.

B. Judicial Interference with Cureaux's Defense

Cureaux also argues that the trial court conmtted
reversible error by interfering with his ability to cross-exan ne
his accusers, Mns and G een, and generally trivializing his
attenpts to i npeach them Cureaux, however, does not allege a
specific injury.

To constitute reversible error, the trial court's
intervention, taken as a whole, nust be such that it could have
led the jury to be predisposed to find the defendant guilty. Any
such intervention inproperly confuses the functions of judge and
prosecutor. Davis, 752 F.2d at 974. Applying the standard
announced in Davis, we find that the trial judge's actions, taken

as a whole, were proper. Regarding Geen, Cureaux specifically



conplains that the trial court did not allow himanple
opportunity to explore on cross-examnation the timng of Geen's
agreenent with the governnent. However, contrary to Cureaux's
contentions, it is abundantly clear fromthe trial transcript

t hat Cureaux had anple opportunity to cross-exam ne G een, that
he took advantage of it, and that he extensively devel oped the
nature of Geen's relationship with the governnent. Cureaux's
counsel even stated that "with enphatically repeated and restated

questioning," Green admtted her know edge of the agreenent with
the governnent for a recommendati on of leniency in sentencing in
exchange for her testinony agai nst Cureaux. Thus counsel's

ri gorous cross-exam nation was effective. It revealed the

of t -enpl oyed techni que of promsing |leniency to |l ess involved
participants in exchange for their testinony directed at the nore
i nvol ved.

Regardi ng M ns, Cureaux specifically conplains that the
trial court, through a series of rulings and remarks, dim nished
and criticized Cureaux's attenpt to prove the arrangenent between
the Governnent and M ns. A thorough review of the trial
transcript reveals that the trial court rebuked Cureaux's counsel
because he alluded to the existence of a letter witten by the
governnment on Mns's behalf w thout follow ng the proper
evidentiary or procedural rules for producing the letter. The

court nmade clear that it was not obligated to assist counsel's

efforts unless he followed the correct procedures. The court



further explained that it was inappropriate for defense counsel,
who was neither a witness nor under oath, to testify that he had
not found nor discovered the letter in order to admt the next
best evidence of the letter's contents.

None of the comments of the trial judge relating to either
W tness were directed at Cureaux or his counsel personally;
i nstead, the judge's coments were directed to the rel evancy and
adm ssibility of the evidence and to expediting the trial. None
of the judge's coments were inproper. See Davis, 752 F.2d at
975. Moreover, the trial judge specifically criticized both the
governnent and defense counsel for reiterating points while
exam ning witnesses. Such even-handed rem nders defeat any
finding of prejudice.

W find no nerit in Cureaux's conplaint about judicial
i nterference.

C. Lundy's Requested |Intoxication Instruction

Lundy argues that the district court conmtted reversible
error by refusing to instruct the jury pursuant to his
i ntoxi cation defense. Lundy argues that drug-induced
i ntoxication negated the specific intent necessary for conviction
of the crines.

The trial court's charge should be reviewed in its entirety
to determ ne whether the charge as a whole was correct. United

States v. Chaney, 964 F.2d 437, 444 (5th Gr. 1992). W wll

only find that a district court's refusal to provide a requested



instruction is reversible error when: (i) the requested
instruction is substantively correct; (ii) the requested
instruction is not substantially covered in the charge actually
given to the jury; and (iii) the requested instruction concerns
an inportant point in the trial so that the failure to give it
seriously inpairs the defendant's ability to present a given
defense effectively. 1d.

Appl yi ng Chaney to the instant case, we find no reversible
error. Although Lundy's requested instruction is substantively
correct, we find that the requested instruction was substantially
covered in the charge to the jury and that the absence of the
requested instruction did not seriously inpair the defendant's
ability to present his defense. The charge, when viewed as a
whol e, sufficiently covered the distinction between the nental
state necessary to constitute sinple possession of a drug as
opposed to possession with intent to distribute or conspiracy
wth intent to distribute. This distinction was nmade cl ear by
the stress the district court placed upon the word "voluntary."
For exanple, in the jury charge, the trial court nentioned no
|l ess than 23 tinmes that the acts making up the charged of fenses
must be done knowi ngly, intentionally, or voluntarily. In
addition, the trial court defined "know ngly" and
"intentionally"; both definitions included the word voluntary.
Thus, the omtted intoxication instruction wuld not have added

so nmuch nore concerning the voluntariness of the crine to require



inclusion. See United States v. Branch, 989 F.2d 752, 757 (5th

Cir. 1993); see also United States v. Rubio, 834 F.2d 442, 449-50

(holding that the definition of "know ngly" was sufficient to
gi ve the defendant an opportunity to present his defense that he
| acked the requisite nental state for the comm ssion of the
crine).

Further, Lundy had an opportunity to effectively present his
i ntoxication defense to the jury. Lundy's counsel introduced
evi dence of Lundy's intoxication through Agent Smth's testinony.
Lundy's counsel al so thoroughly argued the defense of
intoxication in his opening statenent and cl osing argunent.
Accordingly, we find that the om ssion of Lundy's requested
intoxication instruction did not seriously inpair Lundy's ability
to present an effective intoxication defense. Therefore, the
district court's refusal to give the intoxication instruction
proposed by Lundy was appropriate and does not constitute
reversible error.

AFFI RVED



