UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-2773
Summary Cal endar

IN THE MATTER OF: W NDSOR PROPERTI ES, | NC

Debt or .
BOB YARI,
Appel | ant,
VERSUS
W NDSOR PROPERTI ES, | NC.
Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H 91-2281)

) (February 26, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM !

This is an appeal froma district court's order affirmng a
bankruptcy court's decision disallow ng the clai mof Appellant, Bob
Yari. Yari filed aclaimin the Appellee's Chapter 11 proceedi ngs,
seeki ng damages for an alleged breach of contract. When his
petition was denied Yari appealed to the district court, which
affirmed the bankruptcy court's decision. Li kewi se, we find no

error and affirm

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| .

Bob Yari negotiated to purchase the Wndsor Plaza Shopping
Center fromWndsor Properties, Inc. ("Wndsor"). An earnest noney
contract between themwas signed by Wndsor on August 10, 1989, and
by Yari on August 12, 1989. Under this agreenent, Yari would
purchase the property for $ 15 mllion. Additionally, the contract
called for Yari to deliver $150,000 in earnest noney within two
days of the effective date of the contract. Before this earnest
money was paid, Wndsor notified Yari by telegram that the
agreenent was cancel | ed.

W ndsor thereafter instituted bankruptcy proceedings under
Chapter 11. 11 U.S.C. 8§ 1101-1174 (1979 & Supp. 1992). The
bankruptcy court approved a sale of the shopping center to athird
party for $ 18 mllion. Yari then filed proof of claimfor breach
of contract, contending that he was entitled to $ 3 mllion in
damages as a result of Wndsor's repudi ati on of the earnest noney
contract and the subsequent sale of the property. The bankruptcy
court granted summary judgnent against Yari. The district court
affirnmed, holding that the earnest noney contract failed for want
of consideration.

1.

Al t hough this is an appeal froma district court's review of
t he bankruptcy court's order, "at this stage we engage in a review
of the bankruptcy court's findings just as we would in an appeal

comng froma trial in the district court.” Inre Killebrew 888




F.2d 1516, 1519 (5th Gr. 1989). Findings of fact are accepted if
not clearly erroneous, and i ssues of | aw are revi ewed de novo. 1d.
L1,

Appel l ant argues that "the affirmative covenant contained in
the contract that Yari would pay earnest noney was sufficient
consideration to forma contract." Appellant's Brief at 5. The
district court concluded that the contract did not call for the
mere prom se to pay the earnest noney, rather actual paynment was
necessary as consideration to support the option.

The parties conceded that the contract at issue is an option

contract.? If no consideration is paid, an option to purchase
realty is revocable during its term Riley v. Canpeau Hones
(Texas), Inc., 808 S.W2d 184, 188 (Tex. C. App. -- Houston 1991,

wit dismid); Hott v. Pearcy/Christon, Inc., 663 S.W2d 851, 853

(Tex. C. App. -- Dallas 1983, wit ref'd n.r.e.). The genera
rule is that nutual reciprocal obligations between contracting

parties are sufficient consideration to create a binding contract.

| d. However, reci procal obligations are not sufficient
consideration for an option contract. See Baldwin v. New, 736
S.W2d 148, 151 (Tex. C. App. -- Dallas 1987, wit denied); Hott,

663 S. W2d at 853. Consequently, the offeror of the optionis free
to revoke its offer "unless and until an i ndependent consi deration
is paid." 1d.

In the instant case, it is undisputed that Yari received

2 Both parties apparently conceded this point in the district
court. Since this issue was not contested on appeal, we accept
this characterization of the contract.

3



notice of the cancellation of the option to purchase before any
money changed hands. Neverthel ess, Yari advances t he argunent that
hi s covenant to pay earnest noney suffices as valid consideration

to support the option to purchase, citing Martin v. Xarin Rea

Estate, Inc., 703 F.2d 883 (5th Gr. 1983), and Hudson V.

Wakefield, 645 S. W2d 427 (Tex. 1983). Both of these cases are
di stingui shable fromthe present dispute.

In Martin, the contract provided that "[s]inultaneously with

the execution hereof, [Xarin] has deposited as earnest noney ...
t he sum of $50, 000.00 in cash.” Martin, 703 F.2d at 885 (enphasis
added). Likew se, in Hudson, the contract recited that "Purchaser

has delivered to Freestone County Title, Fairfield, Texas, the sum

of $5,000.00 the Escrow Deposit ...." Hudson, 645 S.W2d at 428
n.5 (enphasis added). In both of these cases the earnest noney was
paid by checks which were later returned for insufficient funds.
Both of the contracts at issue, however, clearly contenpl ated that
consideration was paid for the purchase options.

The agreenent in this case instead recites that "Wthin Two

(2) days after the Effective Date hereof, Purchaser wll deliver

t he required earnest noney (enphasis added). No consideration
was given to secure the option, and Wndsor effectively cancelled

the agreenment before consideration was paid. See Hott v.

Pearcy/Christon, Inc., 663 S.W2d 851, 853-54 (Tex. C. App. --

Dallas 1983, wit ref'd n.r.e.) (paynent to be nade wi thin sixteen
days from contract's effective date; cancellation notice given

prior to tender of paynent termnates option); cf. Culbertson v.




Br odsky, 788 S.W2d 156, 157-58 (Tex. C. App. -- Fort Worth 1990,
wit denied) ($5,000 check left with title conpany not valid
consi deration because title conpany forbidden to cash check until
expiration of the option).
| V.
The failure of consideration is fatal to the contract at
i ssue. Because the vendor tinely cancelled the option to purchase,

the nudum pactumis unenforceable. The judgnent of the district

court 1s AFFI RVED



