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PER CURI AM !

Lol l ar chall enges his sentence on grounds that the district
court's upward departure was both inproper and the unreasonably
high. W affirm

| .

Lol lar pleaded guilty to a one-count superseding information

charging him with possession of three firearns by a convicted

fel on. In exchange for his quilty plea, the governnent

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



successfully noved for the dismssal of the pending indictnent
charging Lollar wth violating 18 U S C 88 922(g)(1) and
924(e)(1).

The presentence report (PSR) determned Lollar's crimna
hi story category to be VI. The district court found Lollar to be
a career offender under U S.S.G § 4Bl1.2 and sentenced himto 120
nmonths inprisonnent, three years supervised release, and $50
speci al assessnent. This court affirned Lollar's sentence. United
States v. Lollar, No. 90-2747 (5th Cr. Nov. 15, 1991)
(unpubl i shed). The governnent successfully noved for this court to
vacate its prior decision based upon the Sentencing Conm ssion's
"clarification" that the crinme of possession of a firearm by a
felonis not a crinme of violence for career offender determ nation.
United States v. Lollar, No. 90-2747 (5th Gr. Feb. 10, 1992)
(unpubl i shed).

The district court resentenced Lollar to the sane sentence:
120 nonths inprisonment, three years supervised rel ease, and $50
speci al assessnent. This tinme, the district court departed upward
fromthe guideline range of 30-37 nonths. The court's departure
was based upon the revised U S.S.G § 2K2.1 and upon the finding
that Lollar's "crimnal history category d[id] not adequately
represent the seriousness of his past crimnal conduct or the
i kelihood that [Lollar] would] commt other crinmes . . . under
Section 4A1.3." The district court later nodified its reasons for

departure, sustaining Lollar's objection against using the new



US SG 8§ 2K2.1 as an ex post facto violation. Lollar filed

tinmely notice of appeal.
1.

Lol | ar argues that the district court inproperly departed from
the applicable guideline range and that the departure was
unr easonabl e. "An upward departure is permssible when an
aggravating circunstance exi sts that was not adequately taken into
consideration by the guidelines. 18 U S.C 8§ 3533(b)." United
States v. Rogers, 917 F.2d 165, 169 (5th Cr. 1990), cert. denied,
111 S.Ct. 1318 (1991); U S. S.G 8§ 5K2.0, p.s. "The standard of
review enployed to analyze a district court's departure fromthe
Sentencing CGuidelines requires [this court] to determne two
issues: 1) was the departure based on acceptabl e reasons, and 2)
was it a reasonable departure.” United States v. Wbb, 950 F.2d
226, 231 (5th Cir. 1991), cert. denied, 112 S.Ct. 2316 (1992).

Lollar's crimnal history score of fourteen excluded two prior
burglary convictions, excluded because they were consolidated at
sentenci ng with anot her burglary conviction. Lollar was originally
sentenced in July 1990, so the PSR reflects the 1989 gui deli nes.
Thus, the PSR does not refer to the 1991 anendnent to U S. S .G 8§
4A1.1 which allows prior convictions to be counted in the
conputation if their underlying crimes were crinmes of violence.
US S G 8 4A1.1(f). No new or supplenental PSR was prepared for
the April 3, 1992 resentencing, when the Novenber 1991 version of

the Quidelines was in effect.



Lol | ar argues that because the district court used these two
uncounted convictions as its basis for departure, a circunstance
already taken into consideration under U S S. G 8§ 4A1.1(f), the
district court inproperly departed from the gquidelines. "The
guideline provision in effect at the tinme of sentencing dictates
whi ch version of the guidelines [this court] nust apply.” United
States v. Ainsworth, 932 F.2d 358, 362 (5th Cr.), cert. denied,
112 S. Ct. 327, 346 (1991).

But the district court based its determ nation of the
i nadequate crimnal history on nore than the failure of the
guidelines to factor in the two prior burglary convictions:

The defendant is a career crimnal who, since the age of
ei ghteen, has engaged in a variety of crimnal acts,

i ncl udi ng possession of illegal drugs, burglary of hones,
bui I di ngs and notor vehicles, and theft. H's crimnal
hi story category . . . under represents the seriousness

of his conduct since three of his early convictions were

not calculated in calculating his crimnal history

category. A presentence investigation report shows that

even when the defendant is in prison, he has continued to

commt a variety of illegal acts, including assaults of

various types and possession of contraband, i ncluding

narcotic drugs.
"[Once the court of appeals has decided that the district court
m sapplied the GQuidelines, a remand is appropriate unless . . . on
the record as a whole, . . . the error was harmess, i.e., that the
error did not affect the district court's selection of the sentence
i nposed.” WIllians v. United States, = U S |, 112 S. .. 1112,
1120-21, 117 L.Ed.2d 341 (1992). The district court stated
adequate reasons for its departure and the departure was proper

See Webb, 950 F.2d at 231; Rogers, 917 F.2d at 169-70.



Lollar argues that the extent of the departure was
unreasonabl e and that the district court should have limted its
departure to ten to fifteen percent above the applicable range.
This court "may affirmthe sentence as long as it is also satisfied
that the departure is reasonable under [18 U S.C.] 8§ 3742(f)(2).
The reasonabl eness determ nation | ooks to t he anpbunt and t he extent
of the departure in light of the grounds for departing." WIIians,
112 S.Ct. at 1121. Lollar's applicable guideline range was 30-37
nmont hs. The district court departed to 120 nonths, the maxi num
term of incarceration under 8§ 924(a)(2).

Once the district court has stated appropriate reasons for the
departure, it need not justify the precise |length of the sentence.
Rogers, 917 F.2d at 169. “"Nothing in section 3553 requires the
sentencing judge to justify his choice of sentence further by
expl aining, for exanple, why 120 nonths is nore appropriate than
100 nonths." United States v. Roberson, 872 F.2d 597, 607 (5th
Cr.), cert. denied, 493 U S. 861 (1989). In light of Lollar's
revol vi ng-door history of incarceration and his crimnal behavior
while in prison, we cannot say the district court's sentence in
this case is unreasonable. See Rogers, 917 F.2d at 169.

AFFI RVED.



