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Before PCOLI TZ, Chief Judge, DAVIS and JONES, Circuit Judges.
PER CURI AM *

Ant oni 0 Garci a Hernandez appeal s the dism ssal of his second
federal habeas petition. W affirmin part and vacate and renand

in part.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Hernandez is a Texas state prisoner serving 45 years for
aggravat ed robbery. Hi s conviction was affirned on direct appeal.
He has fil ed two state habeas proceedi ngs whi ch were deni ed wi t hout
opinion. In his first federal habeas petition, which is not part
of our record, Hernandez allegedly raised a claimof ineffective
assi stance of counsel based on counsel's failure to object to the
state's for-cause chall enge of a prospective juror. Inthis second
f eder al habeas petition Her nandez advances cl ai ns of :
(1) insufficient evidence; (2) ineffective assistance of counsel
for, inter alia, failure to investigate; and (3) inproper coment
by the prosecutor about defendant's failure to testify. These
clains were raised in the state habeas proceedi ngs.

The state noved to dismss the instant petition, contending
that the insufficiency claim was an abuse of the wit and the
i neffective assistance clai mwas successive. The state cites and
relies on Rule 9(b) of the Rules Governing Section 2254 Cases. In
addition, the state contends that the claim of inproper
prosecutorial comment was without nmerit. Hernandez responded to
the nmotion. Wthout giving Hernandez notice that his clains mght
be di sm ssed pursuant to Rule 9(b), the district court granted the
state's notion, dismssed the insufficiency and ineffective
assi stance cl ai ns under Rule 9(b), and rejected the remai ning claim

on the nerits. Hernandez tinely appeal ed.



Anal ysi s
The Rule 9(b) D sm ssals

Before the court may di sm ss a habeas petition under Rule 9(b)
the "petitioner nust be given specific notice that the court is
considering dismssal and given at least 10 days in which to
explain the failure to raise the newgrounds in a prior petition."!?
The notice should apprise the petitioner that (1) dismssal is
bei ng considered, (2) the petition wl|l be dism ssed automatically
if he fails to respond, and (3) his response should present facts,
not opinions or concl usions.?

We have strictly construed the notice requirenent; while the
state's notion to dismss may put the petitioner on notice that it
considers his petition an abuse of the wit, such does not satisfy
the specific requirenents of Urdy.® Harmless error analysis nay
apply, however, when the petitioner's response to a notion to
di smiss presented facts the formal notice would have generated.*
Her nandez' response to the notion presents primarily opinions and

conclusions. Hi s explanation does not provide a sufficient basis

! Udy v. McCotter, 773 F.2d 652, 656 (5th Gr. 1985).

2 Johnson v. McCotter, 803 F.2d 830 (5th Cir. 1986). These
procedural requirenments were not overrul ed by Md esky v. Zant, 113
L. Ed.2d 517 (1991). United States v. Gonzales, No. 92-7308

(January 6, 1993).
3 Johnson.

4 Brown v. Butler, 815 F.2d 1054 (5th Gr. 1987); Johnson.



for application of the harm ess error anal ysis.

Further, MC esky v. Zant® was decided while the notion to
di sm ss Hernandez' petition was pending. After MO esky, a
petitioner faced with a possible Rule 9(b) dismssal nust
denonstrate cause for failing to raise the clains in the earlier
petition and prejudice therefrom?® Both Hernandez' response
(submitted prior to MC esky) and the district court's opinion
(issued after MO esky) are predicated on pre-Md esky |aw W
vacate and remand the clainms dismssed under Rule 9(b) to permt
the district court an opportunity to conply with the Udy notice
requi renent and, in turn, give Hernandez an opportunity to present
facts denonstrating that his clainms should not be dismssed in
light of the teachings of Md esky.

The | nproper Prosecutorial Conmment Caim

We affirmthe district court's dism ssal of Hernandez' claim
all eging inproper coment by the prosecutor on his failure to
testify at trial. Hernandez conplains that the prosecutor
i nproperly comented on his opting not to testify as foll ows:

. . . And you have heard testinony that that gun was a

firearm There is no great contradiction fromany of the

evi dence that you heard.

"A prosecutor's argunent will be deened a reference to defendant's

failure totestify if (1) such coment is the prosecutor's manifest

5 113 L. Ed. 2d 517 (April 16, 1991).

6 I d. McCl esky does not distinguish between pro se
petitioners and those represented by counsel. Saahir v. Collins,
956 F.2d 115 (5th Cr. 1992).



intent or (2) if it is of such a character 'that a jury would
naturally and necessarily' interpret the comment as such."’ Wen
sone ot her explanation for the coment is plausible, there is no
such manifest intent.® The prosecutor is permtted to comment on
the failure of the defense, as opposed to failure of the defendant
to testify, to counter or explain the evidence presented.® A
statenent that the governnent's case has not been refuted is well
within the range of <closing argunent permtted by the fifth
amendnent . ° We agree with the district court that the prosecutor's
statenent chall enged herein cannot reasonably be construed as a
coment on Hernandez' failure to testify. The dism ssal of that
claimon the nerits was proper and is affirned.

For the foregoing reasons, we AFFIRM IN PART and VACATE AND
REMAND | N PART for further proceedi ngs consistent herewth.

! United States v. Soudan, 812 F.2d 920, 930 (5th Cir.
1986), cert. denied, 481 U S. 1052 (1987).

8 Rivera v. Collins, 934 F.2d 658 (5th GCr. 1991).

o Montoya v. Collins, 955 F.2d 279 (5th Cir.), cert.
denied, 113 S. Ct. 820 (1992); Soudan.

10 United States v. Valdez, 861 F.2d 427 (5th Cr. 1988),
cert. denied, 489 U S. 1083 (1989).




