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ver sus

GREG BEWLEY and
LARRY TRAWEEK
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For the Northern District of Texas
CA4 91 68 A

July 21, 1993
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *
Cerald Andert and his co-plaintiffs appeal the district
court's final judgnent of their 42 US C 8§ 1983 (1988) suit

agai nst defendants Larry Traweek and Greg Bew ey.! Finding neither

Local Rule 47.5.1 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

. Traweek and Bewl ey were sued in their individual
capacities as police officers of the Cty of G apevine, Texas.
See Record on Appeal vol. 1, at 6-10.



error nor abuse of discretion, we affirm

Traweek and Bewl ey executed a search warrant at the
plaintiffs' residence, during which Bew ey struck Andert in the
head with a flashlight.? The plaintiffs alleged in their conplaint
t hat the one and one-hal f hour search and sei zure was unreasonabl e,
inviolation of their civil rights under the Fourth and Fourteenth
Amendnents, and that the force exerted by Bew ey was excessive.

The defendants filed an answer in which they asserted, inter
alia, the defense of qualified immunity. The district court
ordered the parties to file a joint status report in thirty days,
whi ch woul d include "[a] brief statenment of the nature of the case,
i ncluding the contentions of the parties.” Record on Appeal vol.
1, at 22. After the parties submtted a joint status report, the
district court set Decenber 31, 1991, as a cut-off date for
di scovery and for any notions for |eave to anend pl eadi ngs.

A pretrial conference was held on January 22, 1992. At the
conference, counsel for plaintiffs announced that plaintiffs were
al l eging supervisory liability against Traweek, the supervisor of
the task force conducting the search. Although the district court
requested briefing on the supervisory-liability issue, on the date
of trial the district court sustained the defendants' notion in
limne to exclude all evidence that Traweek was |iable for damages
in his supervisory capacity because the plaintiffs' conplaint

failed to state that theory of liability. Thus, the district court

2 Probabl e cause for the warrant was established in part
t hrough the detection of chem cal odors in the nei ghborhood
i ndi cating the manufacture of anphetam ne. See id. at 145.
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limted the evidentiary focus at trial to the individual conduct of
Traweek and Bew ey.

The evidence at trial failed to connect Traweek's individual
conduct with any of the particular acts described in the conplaint.
At the close of the plaintiffs' evidence, the district court
granted Traweek's notion for a Fed. R Gv. P. 50(a) judgnent as
matter of lawon the issue of liability, ruling that the plaintiffs
failed to present evidence that Traweek was |iable for any damages
suffered by plaintiffs.® The plaintiffs' excessive-force clains
agai nst Bewley were considered by the jury,* which returned a
verdict for Bewey on the issue of qualified immunity. See Record
on Appeal vol. 2, at 467. The district court subsequently issued
a final judgnent for the defendants. The plaintiffs filed atinely

noti ce of appeal.

3 The district court also ruled that, because Traweek's
conduct was neither "grossly disproportionate to the need for
action under the circunstances,"” nor "inspired by malice," his
conduct was objectively reasonabl e under the excessive force
standard set forth in Shillingford v. Holnes, 634 F.2d 263 (5th
Cr. Unit A Jan. 1981). See id. vol. 2, at 474. The court
therefore concluded that Traweek was qualifiedly i nmune. See
Muille v. Gty of Live CGak, Tex., 918 F.2d 548, 551 (5th G
1990) ("Whether a defendant asserting qualified imunity nmay be
personally liable turns on the objective |egal reasonabl eness of
the defendant's actions assessed in light of clearly established
law. ").

4 The court denied Bew ey's notion for judgnent as a
matter of law, on the issue of Bewey's affirmative defense of
qualified imunity. See id. vol. 4, at 222.
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The plaintiffs first contend that the district court erred in
excluding evidence of Traweek's liability in his supervisory
liability. See Brief for Andert at 6-15. W review a district

court's evidentiary rulings for abuse of discretion. United States

v. Liu, 960 F.2d 449, 452 (5th Gr.), cert. denied, = US |
113 S. C. 418, 121 L. Ed. 2d 341 (1992). "If abuse is found, the
error is reviewed under the harnl ess error doctrine." 1d.

The parties seeking relief incivil actions are normal |y bound
to the theory or theories of relief stated in the conplaint. See
Si npson v. Janes, 903 F.2d 372, 375 (5th Gr. 1990) (stating that
Fed. R Cv. P. 8 requires a plaintiff to "plead sufficient facts
to put the defense on notice of the theories on which the conpl ai nt
is based"); see also Wellborn v. Sears, Roebuck & Co., 970 F.2d
1420, 1425 (5th Gr. 1992) (citing with approval Sinpson). After
review ng the conplaint in open court, the district court concl uded
that the plaintiffs failed to allege liability for Traweek in his
supervi sory capacity. See Record on Appeal vol. 4, at 17-23. W

agree.> Consequently, we conclude that the court did not abuse its

5 The conpl ai nt provi des:

14. Al Plaintiffs named herein allege that their
rights to be free from unreasonabl e sei zure, as
protected by the Fourth Anendnent to the United States
Constitution, were violated by the nonconsentual [sic]
detention of their persons by Defendant Traweek (and

ot hers) for the approxi mate one and one-hal f hour
period of time after which an objectively reasonabl e
person woul d have ascertai ned beyond a reasonabl e doubt
that the suspicion or probable cause, if any, which
provided a basis for the search of the Leal os residence
was unfounded. Hill v. MlIntyre, 884 F.2d 271, 278
(6th Gr. 1989) (detention of "half an hour to an hour"
presents jury question on "whether detention of this
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duration was reasonable."); cf., MConney v. Cty of
Houston, 863 F.2d 1180, 1185 (5th G r. 1989) (observing
that detention becones unconstitutional under Fourth
Amendnent once seizing officer "ascertains beyond a
reasonabl e doubt that the suspicion which forns the
basis for the privilege to arrest is unfounded").

Liability Al eged Agai nst Defendant Traweek

19. Wien the United States Congress enacted Title 42,
it intended to create a renedy in damages in favor of
any person who has been subjected to the deprivation of
a federal constitutional or statutory right by another
person, or a governnental entity, who when violating
the United States Constitution or |aws has acted "under
color of law" Al Plaintiffs named herein all ege

Def endant Traweek is liable to themfor the right to be
free fromunreasonabl e seizure protected by the Fourth
Amendnent, as alleged herein at paragraph 14. These
Plaintiffs base their right to recovery from Def endant
Traweek on the renedy created by the United States
Congress when it enacted Title 42, United States Code,
Section 1983.

20. Al Plaintiffs herein further allege that

Def endant Traweek was acting within the course and
scope of his authority as a police officer when he took
the actions conplained of by Plaintiffs in this

conpl aint, and engaged in the actions alleged while he
was purporting or pretending to act in the performance
of his official duty. As a matter of fact and | aw

Def endant Traweek was therefore acting "under col or of

| aw' when he violated the Plaintiffs' constitutional
rights.

21. For the purpose of satisfying the pleading

requi renent of the United States Court of Appeals for
the Fifth Grcuit requiring plaintiffs to anticipate
possi bl e assertions of an affirmative defense based on
qualified imunity, referred to herein at paragraph 17,
the Plaintiffs alleging liability agai nst Defendant
Traweek woul d respectfully allege further that under
clearly established | aw in exi stence when Defendant
Traweek took the actions challenged by Plaintiffs, that
a reasonabl e officer would have known that to detain
and interrogate individuals inside a private residence
for one and one-half hours, after discovering beyond a
reasonabl e doubt that no | egal basis existed for such
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di scretion by excl udi ng evidence which was irrel evant to any theory
stated in the plaintiffs' conplaint.
B

The plaintiffs also contend that the district court erred in
instructing the jury on the standard for excessive force, for the
pur pose of determ ni ng whet her Bewl ey was qualifiedly i nmune. See
Brief for Andert at 17-18. W review jury instructions for abuse
of discretion. United States v. Cinical Leasing Serv., Inc., 982
F.2d 900, 902 (5th Gr. 1992). "I'f the jury instructions are
conpr ehensi ve, bal anced, fundanentally accurate, and not likely to
confuse or mslead the jury, the charge will be deened adequate."
ld. (attribution omtted).

The plaintiffs concede that Shillingford was the applicable
| aw governing excessive force clains at the tine of Bewey's
conduct, and that the district court's instruction was consi stent
wth that law. They argue, however, that G aham v. Conner, 490
UusS 386 109 S. C. 1865, 104 L. Ed. 2d 263 (1989), should be

applied retroactively to this case.® We di sagree. W have

detention or interrogation, would likely "give rise to
liability for damages." Melear v. Spears, 862 F.2d
1177, 1183 (5th G r. 1989).

See id. vol. 1, at 6, 9-10.

6 Bew ey' s conduct occurred on January 30, 1989. The
Suprene Court did not issue its decision in Gahamuntil My 15,
1989. Prior to Gaham the Shillingford standard set forth the
appropriate standard for determ ning the reasonabl eness of an
officer's use of force in a qualified imunity context. Mouilee
v. Gty of Live Cak, Tex., 977 F.2d 924, 928 (5th Cr. 1992),
cert. denied, 113 S. . 2443 (1993). The Shillingford standard
requi red proof that the force exerted by Bewl ey was "inspired by
malice," a requirenent renoved by G aham See id., 490 U S. at
399, 109 S. C. at 1873.
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previously held that the "objective reasonabl eness of an official's
conduct nust be neasured with reference to the lawas it existed at
the tinme of the conduct in question.” Pfannstiel v. City of
Marion, 918 F.2d 1178, 1185 (5th Cr. 1990) (stating "[t] he reason
for this rule is that an official c[an]not reasonably be expected
to antici pate subsequent |egal devel opnents");’ see al so Harl ow v.
Fitzgerald, 457 U.S. 800, 818-19, 102 S.C. 2727, 2738, 73 L.Ed. 2d
396 (1982). W therefore find no nerit in the plaintiffs' second

point of error.3

For the foregoing reasons, we AFFIRM

! The plaintiffs' request for en banc consi deration of
the i ssue decided by Pfannstiel))i.e., whether G aham should be
applied retroactively when assessing the validity of a qualified
i munity defense))does not conply with established procedures in
this circuit for granting en banc hearings. See Fed. R App. P
35(c); Loc. R 35.2.

8 To the extent that our decision in Martin v. Thonas,
973 F. 2d 449, 455 (5th Gr. 1992), holds that G aham shoul d be
applied retroactively, notw thstanding Pfannstiel, we note that
Thomas i s distinguishable on its facts as it did not involve the
defense of qualified imunity. See id., 973 F.2d at 455.
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