UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1067

QUEST MEDI CAL, | NC.

Pl aintiff-Appellee
Cr oss- Appel | ant ,

ver sus
EARL J. APPRILL,

Def endant - Appel | ant
Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
CA3 89 2849 G

July 16, 1993

Bef ore JOHNSQON, GARWOOD, and JONES, Circuit Judges
EDI TH H JONES, Circuit Judge:”

From a judgnent on the jury verdict in this breach of
contract and fraud case, both parties have appealed. W affirm
in part and reverse and remand on the neasure of damages owed to

Quest and on Apprill's fraud cl ai ns.

Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



| .

In the fall of 1988, appellee Quest Medical, Inc. began
negotiating with appellant Earl Apprill concerning the purchase of
all of Apprill's HenbTec stock.! Quest was planning to launch a
tender offer for HenoTec stock and needed to acquire certain |arge
bl ocs of the stock before the tender offer could be successful
The negoti ati ons broke down, but were revived during the first week
of January 1989. During these negotiations, Quest allegedly
represented to Apprill that the price he received for his HenpTec
stock ($4.625/share) woul d be the sane as Quest woul d pay for stock
owned by other |arge sharehol ders and that the purchase price was
greater than the price which woul d be paid during the tender offer.
On January 5, Quest presented Apprill with a proposed Stock
Purchase Agreenent. Apprill refused to sign the Agreenent, because
the cl osings cl ause contai ned a new provision regardi ng Rul e 10b-
13, which purported to grant Quest discretion to delay the
subsequent closings contenplated by the Agreenent during the
pendency of a tender offer.? Apprill alleges that Quest
represented that the Rule 10b-13 provision did not give Quest the

ability to delay any subsequent closing beyond April 1, 1989

1 Until August 1988, Apprill was the Chief Financial Oficer of
HenoTec. The HenpbTec shares at issue in this case were owned partly by
Apprill and partly by his wife and other relatives. 1In addition, sone of the
shares were to cone fromstock options that Apprill had received while CFO of
HenoTec.

2 Rul e 10b-13, 17 CFR § 240.10b-13, prohibited Quest from cl osing on
Apprill's remaining shares during the pendency of a tender offer

2



Based on these three alleged representations, Apprill signed the
Agreenent on January 6, 1989.

On January 11, 1989, nost of Apprill's shares were sold
to Quest at the first closing. On January 19, Quest |aunched its
tender offer for HenbTec stock at $5.00 per share. Because its
tender offer was still outstanding, Quest refused to close on the
remai ni ng shares on or prior to April 1. Shortly before and after
April 1, Apprill twice nmade futile requests that Quest purchase the
remai ni ng shares.

The tender offer term nated on August 28, and the next
day Quest demanded that Apprill sell it his remaining shares of
HenoTec st ock. Apprill refused and, at sonme point during this
period, sold the shares to another purchaser for a higher price.
This lawsuit foll owed.

Quest sued Apprill for breach of contract, and Appril
counterclaimed with several causes of action rooted in fraud. The
jury found that Apprill had breached the contract, causing Quest
damages of $304,583. The jury rejected Apprill's Rule 10b-5 fraud
claim because Apprill did not reasonably rely on Quest's
m srepresentation. The jury al so found that Quest had not viol ated
the fraud provisions of the Texas Business and Comrerce Code and
the Texas Securities Act. Neverthel ess, the jury did find that
Apprill had established conmon-law fraud and awarded $16,740 in
conpensat ory damages and $317,655 in punitive damages. The jury
rejected Quest's asserted defenses of ratification, waiver, and

est oppel .



Each party noved Judge Fish to di sregard t he damage award
for the other party and to enter judgnent on its own award. Judge
Fish declined to do so and entered judgnent on both awards,
declaring that the breach of contract award in Quest's favor would
of fset the fraud damages awarded to Apprill. A final judgnent was
entered in Apprill's favor for $29,812, the difference between the
two jury awards.

1.

Both parties prevailed below, and both have appealed to
this court, seeking to strike down the adverse judgnent and sal vage
its own. Quest asserts that its award for contractual damages
shoul d be uphel d because the contract was unanbi guous, disall ow ng
extrinsic evidence of the parties' intentions, and because Apprill
voluntarily and intentionally ratified the contract with full

know edge of Quest's fraud, if any. Quest also asserts, for the

sane reasons, that Apprill's fraud countercl ai ns shoul d never have
gone to the jury. Apprill understandably disputes Quest's
assertions. Moreover, argues Apprill, Quest could not prevail on

its breach of contract action because its fraud nade the contract,
or part of it, voidable and entitled Apprill to a renedy in the
nature of a partial rescission. W address these chicken-and-egg
argunent s under Texas | aw.

A. The Breach of Contract C aim

Quest's Dbreach of contract action is premsed on
Apprill's refusal to tender his remaining shares of HenbTec stock

on August 29, 1989. Apprill justified his refusal to tender his



remai ni ng shares by relying on the Agreenent's provision that the
parties would close on the shares "no later than April 1, 1989."
Quest responds that the April 1 deadline was subject to its
expressly reserved right to delay the subsequent closing to conply
wth Rule 10b-13. The jury was asked whether this provision
al l oned Quest to delay the cl osing beyond April 1 and answered t hat
it did. On appeal, Apprill concedes that interpretation is
correct.

| nstead, Apprill urges that he should not be held to the
contract because he was fraudulently induced to enter into the
Agreenment. Specifically, Apprill alleges that Ken Hawari, Quest's
attorney, represented to himthat the Rule 10b-13 cl ause woul d not
extend t he subsequent cl osing deadline beyond April 1. According
to Apprill, he would not sign the Agreenent w thout this assurance.
He argues that Quest's representation was false, that it was mde
wth the intent that Apprill rely on it, and that he reasonably
relied on the msrepresentation to his detrinent. Ther ef or e,
because he was fraudulently i nduced to sign the Agreenent based on
Quest's m srepresentation, he should not be bound by the contract
and should be granted a renedy in the nature of a partial
resci ssion, absolving himof any duty to carry through with the
subsequent cl osi ng.

Quest vigorously denies that its actions were fraudul ent,
but further maintains that any renmedy Apprill mght have had for
Quest's alleged fraudulent conduct was obviated by Apprill's

ratification of the Agreenent. To succeed on this point Quest nust



overturn an adverse jury finding, denonstrating that no reasonabl e
jury could have found, as this one did, that Apprill failed to
ratify the contract. Boeing, Inc. v. Shipman, 411 F. 2d 365 (5th

Cr. 1969) (en banc). Moreover, Quest insists that Texas does not
recogni ze partial rescission and that, even if it does, such a
remedy is extraordinary and mnust be reserved for particularly
egregi ous circunstances. Quest also contends that Apprill's fraud
clains are real ly di sagreenents about the contract, and evi dence of
the parties' intentions should have been excluded as parol
evi dence.

Ratification occurs when one i nduced by fraud to enter an
agreenent continues to accept benefits under the agreenent after he
becones aware of the fraud or breach, or if he conducts hinself so

as to recogni ze the agreenent as binding. LSR Joint Venture No. 2

v. Callewart, 837 S.W2d 693, 699 (Tex. App.--Dallas 1992, wit

deni ed); Spangler v. Jones, 797 S.W2d 125, 131 (Tex. App.--Dallas

1990, wit denied); Johnson v. Smth, 697 S.W2d 625, 630 (Tex.

App. --Houston [14th Dist.] 1985, no wit); Sawer v. Pierce, 580

S.w2ad 117, 122 (Tex. Cv. App.--Corpus Christi 1979, wit ref'd
n.r.e.). One may lose the right to rescind a contract after
| earning of the facts which are grounds for rescission, by action
and conduct which denonstrates affirmation or ratification of the

contract. Spellman v. Anerican Universal Investnent Co., 687

S.wW2ad 27, 29 (Tex. App.--Corpus Christi 1984, wit ref'd n.r.e.)
(en banc) (per curiam. The party seeking to establish

ratification nust prove (1) know edge of the fraud, and (2) a



voluntary intentional choice exercised in the light of such

know edge. LSR Joint Venture, 837 S.W2d at 699; Spangler, 797

S.W2d at 131; Bennett v. Mason, 572 S.W2d 756, 759 (Tex. Cv.

App. --Waco 1978, wit ref'd n.r.e.). Thus, Quest had the burden to
prove that Apprill had full know edge of the fraud and t hat he nade
a voluntary, intentional choice toratify the contract in spite of

the all eged fraud.

The parties agree that Apprill had know edge of the
all eged m srepresentations. The live issue is whether Apprill nade
a voluntary, intentional choice to accept benefits wunder the

contract or conduct hinmself in such a manner as to recognize the
contract as binding. W think the evidence anply denonstrates that
he di d.

After | ear ni ng of Quest's al | eged f raudul ent
representations, Apprill repeatedly pressed Quest to carry through
wth the deal. On February 21, 1989, and again on April 6, 1989,
Apprill wote to Quest demanding that it purchase the renai nder of
his shares for $4.625 per share under the contract. Apprill
hinmself admtted at trial that he sought to finish the deal under
the contract after learning of Quest's alleged fraud. Wen asked

why he demanded that Quest purchase the rest of his shares after

| earning of the tender offer, Apprill testified: "Wl |, nunber
one, | wanted to sell ny shares, and nunber two, |awsuits are very
expensi ve . " Later in his testinony, Apprill admtted that

his February 21 communi cation to Quest showed that even though he

had been "screwed," he still wanted to finish the deal under the



contract. Concerning the April 6 communi cation, Apprill testified
t hat even though he felt he was free to wal k away fromthe contract
he wanted Quest to purchase the renmai nder of his shares under the
terns of the Agreenent.

Apprill disputes the voluntariness of the April 6
comuni cation, asserting that Quest had threatened him wth
litigation and that he was only attenpting to avoid that litigation
when he requested Quest to purchase his shares on April 6.
Apprill's assertion of involuntariness is unfounded; threats of
litigation like those in this case cannot neke Apprill's choice
involuntary.® On the facts of this case, Apprill ratified the
St ock Purchase Agreenent as a matter of |aw and was barred from

asserting his m stake and fraud defenses to the contract.

Apprill's ratification of the Agreenent obvi ates t he need
to discuss Apprill's partial rescission argunent in depth. W note
only that although sonme authority exists to support Apprill's

contention that Texas allows a renedy in the nature of partial

rescission, see, e.g., OCon v. H ghtower, 268 S . W2d 321, 322

(Tex. Cv. App.--San Antonio 1954, wit ref'd), such a renmedy my

8 Under Texas law, Apprill's assertion of involuntariness is
analyzed as a claimof duress. See Matthews v. Matthews, 725 S.W2d 275, 278
(Tex. App.--Houston [1st Dist.] 1986, wit ref'd n.r.e.). Wuat constitutes
duress is a question of |aw, but whether duress exists in a particular
situation is a question of fact dependent on all these circunstances. |d.;
Lewkowi cz v. El Paso Apparel Corp., 614 S.W2d 198, 200 (Tex. G v. App.--H
Paso), rev'd on other grounds, 625 S.W2d 301 (Tex. 1981); Sanders v. Republic
National Bank, 389 S.W2d 551, 554 (Tex. Cv. App.--Tyler 1965, no wit).
"There can be no duress unless there is a threat to do some act which the
party threatening has no legal right to do. Such threat nust be of such
character as to destroy the free agency of the party to whomit is directed."
Mat t hews, 725 S.W2d at 278 (quoting Dale v. Sinon, 267 S.W 467, 470 (Tex.
Comin App. 1924, judgnent adopted)). It is not duress to threaten to do that
whi ch one has a legal right to do. Uner v. Uner, 162 S.W2d 944, 947 (Tex.
1942).




be granted only in circunstances which are "extrene." [d. No such
ci rcunst ances exi st here. Moreover, given the overwhel m ng support
for the general rule that a rescission nust be in toto, the few
cases which suggest the existence of a renmedy in the nature of
partial rescission are of questionable precedential val ue.

Apprill wants to affirmthe contract with respect to the
first closing and recover damages for m srepresentations regarding
the price received for the stock sold at the initial closing, and,
at the sane tine, he wants to be able to rescind his agreenent to
sell the remai nder of the shares. But having insisted on enforcing
his contract rights after learning of Quest's alleged fraud,
Apprill cannot now insist on rescinding all or even part of the
Agreenent. Quest's breach of contract award nust be sustained.*

B. The Fraud d ai ns

We now turn to the question whether Apprill's award on
his fraud counterclains nay be upheld. Under Texas law, a
defrauded party to a contract may seek any of three general
remedi es:

1. A right to danages for being led into the
transacti on;

2. Resci ssi on of the fraudul ent transacti on;
or
4 Apprill's suggestion that he was msled by the district court into

withdrawing his affirnmati ve defense to the contract based on the Texas
Securities Act is false and nmerits no discussion. That claimwas voluntarily
wi t hdrawn, and whatever error there m ght have been was not preserved.
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3. Enf orcenent against the perpetrator of
the fraud of the kind of bargain which he
represented that he was naking.®

Gage v. lLangford, 615 S.W2d 934, 939-40 (Tex. Cv. App.--Eastland

1981, writ ref'd n.r.e.) (quoting WIlliston On Contracts 8§ 1523);

see Fredonia Broadcasting Corp. v. RCA Corp., 481 F.2d 781, 790

(5th Gir. 1973).

A defrauded party nmay seek by claimor defense to have
the contract rescinded and to obtain damages resulting from the
fraud, even though these renedies are inconsistent. See Fed. R
Cv. P. 8(e). But the party may not obtain judgnent on both
remedi es and nmust choose between thembefore a judgnent i s entered.

Fr edoni a Broadcasti ng, 481 F.2d at 790.

At the sane tinme, however, a judgnent for fraud and
breach of contract is not inconsistent and may stand. One who has
been fraudulently induced into a contract nay elect to stand on the
contract and sue for fraud damages. When this happens and the
defrauded party fails to performunder the contract, he commts a
separate wong, and a distinct cause of action for breach of

contract arises in favor of the defrauding party. See Gage, 616

S.W2d at 937-40 (citing Mason v. Peterson, 250 S.W 142 (Tex.
Comm n App. 1923, hol di ng approved)).
Quest responds by asserting that Apprill's ratification

of the contract waived his right to seek damages for Quest's

5 This option appears to describe the relief that Apprill seeks on
appeal. Nevertheless, this is not the option that Apprill chose to plead and
prove at trial. Had Apprill not ratified the Agreenent, he nmight have been

nore successful at trial arguing a remedy under this theory.
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al l eged fraud. Although a few Texas cases have stated that
ratification waives not only the right to rescission but also the
right to seek damages,® that proposition is inconsistent with the
general rule that a defrauded party may stand on the contract and
sue for damages. Moreover, neither of the cases Quest cites
directly addresses this issue.’

Quest also maintains that its notion for directed verdict
should have been granted because Apprill's fraud counterclaim
al | egati ons are really di sagreenents about t he pr oper
interpretation of the Agreenent and that Apprill's extrinsic
evi dence was inadm ssible under the parol evidence rule and the
doctrine of nmerger. |In the absence of fraud, accident, or m stake,
extrinsic evidence will not be received if its effect is to vary,
add to, or contradict the ternms of a witten contract that is

conplete in itself and unanbi guous. C&C Partners v. Sun

Exploration and Production Co., 783 S.W2d 707, 714 (Tex. App.--

Dall as 1989, wit denied). Thus, the parol evidence rule is not a

bar to the introduction of evidence to prove fraud. Dallas Farm

Machi nery Co. v. Reaves, 307 S.W2d 233 (Tex. 1957); Tidelands Life

Ins. Co. v. Harris, 675 S.W2d 224, 226 (Tex. App.--Corpus Christi

1984, wit ref'dn.r.e.).

6 See Spellman v. Anmerican Universal Investnment Co., 687 S. W2d 27,
29-30 (Tex. App.--Corpus Christi 1984, wit ref'd n.r.e.); Wse v. Pena, 552
S.W2d 196, 200 (Tex. G v. App.--Corpus Christi 1977, wit disnd).

! Wiile ratification in the formof a nodified agreenment may waive

one's right to seek fraud danmages, see Wse, 552 S.W2d at 200, affirmance
only of the validity of the contract itself, as was done here, will not waive
the defrauded party's right to seek damages for fraudul ent conduct.
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Acknow edgi ng the fraud exception to the parol evidence
rule, Quest protests that Apprill's allegations are insufficient to

escape the reach of the parol evidence rule. In Weinacht v.

Phillips Coal Co., 673 S.W2d 677 (Tex. App.--Dallas 1984, no

wit), the court affirnmed a summary judgnent agai nst the plaintiff
partly because his petition did not state a cause of action for
fraud, only an alleged breach of an oral agreenent whose
enforcenent was barred by the statute of frauds and the paro

evidence rule. See Winacht, 673 S.W2d at 679-81. The coal | ease

at issue in Weinacht provided for a 5% royalty, but the plaintiff
all eged that the | essee had orally agreed to increase its royalty
if it paid a higher royalty to any other |and owner in the county.
Id. at 678. Unlike Weinacht, however, Apprill has not alleged an
oral nodification of the contract. Rather, he alleges he sought
and obt ai ned assur ances regardi ng the ci rcunstances surroundi ng t he
formati on of the contract, which he reasonably relied on, and which
were fal se when given. These allegations adequately state a cause
of action for fraud and, therefore, fall outside the reach of the
parol evidence rule.

Finally, Quest argues that the court should not have
entered judgnent on Apprill's fraud clains because the jury's
answers concerning those clains are hopelessly inconsistent and
cannot be harnoni zed. This argunent stens fromthe fact that the
jury was asked to nmake specific fact findings with respect to each
of the four fraud theories advanced by Apprill. The jury found in

Quest's favor on three of those theories and in Apprill's favor on
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one, common-law fraud. The district court, relying on Holt Ol &

Gas Corp. v. Harvey, 801 F.2d 773, 781 (5th Cr. 1986), cert.

deni ed, 481 U.S. 1015, 107 S.C. 1892, 95 L. Ed. 2d 499 (1987), found
that the jury's findings were not hopel essly inconsistent, because
the jury m ght well have concl uded that Apprill woul d unjustifiably
receive amultiple recovery if damages were awar ded under nore than
one theory of recovery. See Holt, 801 F.2d at 781. W think Holt
is distinguishable. In Holt, the court addressed clains involving
breach of contract and quantum neruit causes of action wth
distinct and disparate elenents. The jury in this case, however,
was asked identical questions regarding four separate, but largely
i ndi stinguishable, fraud clains and gave inconsistent answers.
These answers are irreconcilable and require remanding this case
for a newtrial on Apprill's fraud clains.

The danger of receiving inconsistent answers to jury
questions may be obviated by avoiding duplication of jury
questions. The jury is the finder of fact; it does not sit torule
on causes of action. |If two causes of action are based upon the
sane factual inquiry, it is not necessary, or even prudent, to
require nore than a single answer from the jury. To do so

i ncreases the chances of juror confusion and i nconsi stent answers.
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L1,
Both parties al so challenge the district court's entry of
j udgnent on danmages. Specifically, Apprill asserts that the
district court allowed an inproper neasure of damages on Quest's
breach of contract claim and Quest asserts that Apprill's punitive
damages award was excessi ve.

A. Breach of Contract Danages

Apprill argues that the district court should have
granted its notion for new trial because the damages awarded were
excessive as a matter of |law. The danages clai ned and awarded to
Quest were calculated as the difference between the contract price
and the adjusted share price on June 4, 1991. Normally, contract
damages are calculated at or near the tinme of the breach.?
However, a plaintiff nay be entitled to consequential damages if it

can show the anount of the loss by conpetent evidence wth

"reasonable certainty." Turner v. P.V. International Corp., 765
S.W2d 455, 465 (Tex. App.--Dallas 1988, wit denied). The
evi dence supports Apprill's assertion that Quest intended to sel

its HenoTec stock shortly after it purchased the stock. Moreover,
Quest gives no indication that it made any attenpt to show that it
suffered consequenti al damages other than introducing the
equi val ent price of the stock as of June 4, 1991. Indeed, in its

own brief Quest disavows any showi ng of consequential damages.

8 See Wnograd v. Cear Lake Gty Water Authority, 811 S.W2d 147,
157 (Tex. App.--Houston [1st Dist.] 1991, wit denied); Mrshall v.
Tel econmuni cations Specialists, Inc., 806 S.W2d 904, 907 (Tex. App.--Houston
[1st Dist.] 1991, no wit).
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I'f Apprill had properly perfornmed under the

contract, Quest would have had his HenpTec

shares in August, 1989. Not hing required

Quest to sell those share[s] at that tine, and

because of Apprill's conduct, one can only

specul ate when (or if) Quest m ght have resold

t he shares.
Gven Quest's conplete failure to plead or prove consequenti al
danages at trial and Quest's conplete disavowal of any
consequential damages in its brief, the jury's danage award was
i nproperly sustained. Wth no proof of consequential damages,
Quest ' s damages shoul d have been cal cul ated as of August 29, 1989.
Apprill properly preserved the error through his trial objections
and his notion for post-trial relief. Therefore, we nust remand
for a new determ nation of Quest's dammges.?®

B. Apprill's Punitive Damage Award

Quest |i kew se argues that the anount of punitive damges
awarded in this case was not reasonably or rationally related to
Apprill's actual damages. Because we nmust remand Apprill's fraud
clains for a newtrial, we vacate the punitive damage award. On

remand, if Apprill's fraud clains are sustained, the jury may again

9 Quest correctly argues that it was entitled to recover its
reasonabl e attorneys' fees under Tex. Cv. Prac. & Rem Code Ann. § 38.001.
However, the jury found that Quest's reasonabl e and necessary fees were zero.
On remand, after the court has reestablished danages, the court may revisit
the issue of attorneys' fees. W note only that a finding of fraud agai nst
Quest does not necessarily preclude it fromreceiving an award for attorneys'
fees. See Southwestern Bell Media, Inc. v. Lyles, 825 S.W2d 488, 491 (Tex.
App. --Houston [1st Dist.] 1992, wit denied) (upholding breach of contract
award of attorneys' fees in favor of party found liable on DTPA
m srepresentation counterclain.

15



determ ne whether punitive damages should be assessed and set an
appropri ate anount therefor.?°
CONCLUSI ON
For the foregoing reasons, the judgnent of the district
court is AFFIRMED i n part and REVERSED and REMANDED for a newtri al
or other appropriate proceedings on Apprill's fraud clains and a
new determ nati on of Quest's breach of contract damages.

AFFI RVED in part, REVERSED and REMANDED in part.

10 On remand, Apprill will be entitled to prejudgment interest on its
actual damages according to the provisions of Tex. Rev. Cv. Stat. Ann. art.
5069-1.05. See Whod v. Arnto, Inc., 814 F.2d 211, 213 (5th CGr. 1987) (citing
Cavnar _v. Quality Control Parking, Inc., 696 S.W2d 549, 552, 554 (Tex.

1985)). Prejudgnent interest is not available for punitive damages. Tex.
Cv. Prac. & Rem Code Ann. § 41.006 (Vernon Supp. 1992).
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