IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-6256
Summary Cal endar

JOSHUA H. JUMBO,
Pl ai ntiff-Appellant,
ver sus
MOBI L O L CORPCORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA 89 3946 H)

(Decenber 22, 1992)

Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Joshua H. Junbo sued Mobil G| Corporation alleging viol ati ons
of the First, Fifth, and Fourteenth Amendnents; 42 U.S.C. 8§ 1981,
1983, 1985; and Title VII of the Gvil R ghts Act of 1964, as
anmended, 42 U.S.C. 88 2000e, et seq. The district court granted
Mobil's notion for partial sunmary judgnent and di sm ssed all of

Junbo's clains except the Title VII denotion and retaliation

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



cl ai ns. These clainms were tried before a magistrate judge, and
after Junbo presented his evidence, the magistrate judge granted
Mobil's notion for involuntary dismssal. Concl uding that the
appeal of the partial summary judgnent is not properly before this
court and that the magistrate judge did not err in granting Mbil's
notion for involuntary dismssal, we affirm?!?
I

Junbo is a black citizen of N geria who was enployed by
Station Qperators, Inc., a Mbil subsidiary that enpl oys personnel
to operate conveni ence store/gas stations owned by Mbil. Junbo
was initially enployed on or about Septenber 16, 1982, and worked
until md-1987 as a cashier at two different convenience store
| ocations. In July 1987, Junbo submtted a witten application for
the position of a station manager. Junbo's supervisor informed him
that there were no openings at that tinme. Shortly after this tineg,
Junbo' s manager was term nated and a manager from another station
was transferred to take over this position. Junbo contacted a
| awer, who wote Junbo's supervisor and suggested that racia
consi derations may have been involved in Junbo not being sel ected
to fill the position. Junbo's supervisor nmet with hi mand assured
him that neither his race nor his nationality was a factor to

Mobi | .

IMobil's notion to strike assorted docunents and Junbo's
motion for production of docunments are denied as noot by this
deci si on.



Shortly thereafter, the store at which Junbo was wor ki ng was
transferred to a joint venture fornmed by Mbil and 7-11, Inc
Junbo was pronoted to manager even though his supervisor had been
war ned of certain deficiencies in his performance. Junbo served as
manager at this location until Decenber 1988, at which tinme Mobi
dissolved its joint venture and sold the store to an individua
owner . Junbo initially expressed an interest in purchasing a
station; however, he later notified his area representative that he
was unable to obtain the financing. All managers except Junbo, al
of whomwere white, were reassi gned as nanagers at ot her | ocati ons.
Junbo's performance as a manager, however, was below average.
Junbo repeat edl y had probl ens wi th accounting, recordkeeping, daily
reporting, and payroll. Junbo's supervisor did arrange, however,
for Junbo to transfer to another station as an assistant nanager.
Junbo accepted the transfer and began in this position in Decenber
1988.

On January 4, 1989, Junbo filed an EECC charge concerning his
denotion to assi stant manager. Junbo was hostil e and uncooperative
with his new manager and refused to performany duties other than
that of cashier. |In February of 1989, two custoners reported that
Junbo had not rung up their purchases on the cash register.
Junbo's nmanager asked him about this and gave him a witten
war ni ng. In response, Junbo shouted at her, told her it was an
insult that she was his boss, and left the station; he never

r et ur ned.



I
Junbo sued Mobil on Novenber 16, 1989, asserting violations of
the First, Fifth, and Fourteenth Amendnents; 42 U S.C. 8§ 1981
1983, and 1985; and Title VII of the Gvil R ghts Act of 1964, as
amended, 42 U.S.C. 88 2000e, et seq. Junbo all eged that Mbobi
treated himdifferently because of his race and national origin and
that Mobil retaliated against himfor filing an EEOC charge based
on the purported discrimnatory treatnent. Mbil filed a notion
for summary judgnent or, in the alternative, for partial judgnent
on the pleadings. On February 28, 1991, the district court granted
Mobil's notion for partial summary judgnent, and all of Junbo's
clains agai nst Mobil were dism ssed except the Title VII clains.
The court further held that Junbo's Title VII failure to pronote
claim was barred by the statute of limtations, which left only
Junbo's Title VI denotion and retaliation clains.
These clains were tried before a mgistrate judge on
Oct ober 17, 18, and 21, 1991. At the close of Junbo's evidence,
Mobi | noved for involuntary dism ssal under Fed.R Cv.P. 41(b).
The nmagi strate judge concluded that Junbo had no right to relief
under Title VII and granted Mobil's notion and di sm ssed Junbo's
case. Junbo appeal s.
11
A
Junbo' s pro se appeal substantially fails to conformw th the

guidelines of the Federal Rules of Appellate Procedure;



furthernore, it is unclear not only what Junbo's argunent is but
al so exactly what issues he is appealing. Junbo argues that he was
entitled to relief under 42 U . S.C. § 1981 because Mbil acted with
the purposeful intention of discrimnation. He therefore appears
to be appealing the district court's granting of Mbil's notion for
partial sunmary judgnent. Junbo al so argues that Mobil inproperly
transferred him that he established a pattern and practice of
di scrim nation, and that he was di scri m nated agai nst and forced to
abandon his job because he filed an EEOCC charge. He therefore al so
appears to be appealing the involuntary dismssal of his case
Junbo asks this court to enjoin Mbil from continuing to abridge
his rights and the rights of others simlarly situated; grant him
back pay and all other |ost benefits; grant hi mpunitive damages in
excess of 4 mllion dollars; grant him conpensatory danages for
pai n and suffering; and grant hi mattorneys' fees, costs, and ot her
further relief as appears just and equitable.
B

Mobi | argues first that Junbo has failed to perfect his appeal
fromthe district court's grant of partial summary judgnment. Mbbi
argues that Junbo correctly designated for appeal the nmagistrate
judge's findings of fact and concl usions of |aw dated Novenber 5,
1991; however, he did not designate in his notice of appeal the
district court's partial sunmary judgnent dated February 28, 1991.
Regardi ng Junbo's appeal of the involuntary dismssal of his

remaining Title VI clainms, Mbil argues that Junbo cannot



chal l enge the factual findings because he failed to furnish a
transcript containing evidence relevant to a particular factua
fi ndi ng. Since Junbo indicated that a transcript would be
unnecessary, Mobil argues that Junbo is forecl osed fromchall engi ng
the sufficiency of the evidence supporting the court's factua
fi ndi ngs.
|V
A
We nmust first determ ne whet her Junbo can appeal the district
court's granting of Mbil's notion for partial summary judgnent.
On his notice of appeal, Junbo states that he is appealing the
findings of fact and concl usions of |awof the district court dated
Novenmber 5, 1991, which concerned only Junbo's denotion and

retaliation clains under Title VII. In lngrahamv. United States,

808 F.2d 1075, 1080 (5th Cr. 1987), this court stated that if an
appel l ant chooses to designate specific determnations in his
notice of appeal instead of sinply appealing from the entire
judgnent, only the specified i ssues may be raised on appeal. See

al so Pope v. MO Tel ecommuni cations Corp., 937 F.2d 258, 266 (5th

Cr. 1991) (sanme). As such, the requirenents of Fed.R App.P. 3(c)
have not been net in regard to the February 28, 1991 summary
judgnent. We therefore decline to address any of Junbo's argunents
on appeal concerning the district court's granting of partial

summary judgnent.



B
We next turn to Junbo's appeal of the involuntary di sm ssal.
The nmagistrate judge granted Mbil's nmotion for involuntary
di sm ssal of Junbo's Title VII denotion and retaliationclainms. In
reviewing a Rule 41(b) dismssal, the judge's conclusions of |aw
are subject to de novo review, but we may not disturb findings of

fact unless they are clearly erroneous. Stephenson v. Pai ne Webber

Jackson & Curtis, Inc., 839 F.2d 1095, 1098 (5th CGr.), cert

deni ed, 488 U.S. 926 (1988).

The magi strate judge found that neither Junbo's race nor his
national origin was a factor in his reassignnent as assistant
manager . The magi strate judge further found that Junbo was not
harassed by his manager at this new |l ocation because of his race or
national origin nor retaliated against by her for having filed an
EECC charge conplaining of discrimnation. Specifically, the
magi strate judge found that Junbo's perfornmance as a nmanger was
bel ow average, especially in the areas of docunent accounting and
record-keeping, and this was the key factor in his not being given
a new position as a manager. The magi strate judge al so found that
after Junbo accepted the position as assistant manager, he would
have been consi dered for the next avail abl e manager's position, but
this never occurred because he quit before there were any openi ngs.
Furthernore, the magi strate judge found that Junbo's nmanager at the
new station had no know edge of Junbo's EECC charge and that Junbo

had a hostile and uncooperative attitude toward this manager.



We can reverse the findings of fact of the court belowonly if
they are clearly erroneous. In this case, Junbo did not provide a
transcript of the proceedings before the magistrate judge, but
instead indicated that a transcript was unnecessary for appeal
pur poses. Since we have no transcript of the proceedings to
review, we have no basis on which to conclude that the nagistrate
judge's findings of fact were clearly erroneous. As such, we
conclude that the findings of fact were not erroneous.

W next turn to the magistrate judge's conclusions of |aw,
whi ch we review under the de novo standard. After discussing the
met hod of proving a violation of Title VII, the magistrate judge
concluded that even if Junbo had presented a prima facie case
Mobil had articulated a legitimte, nondiscrimnatory reason for
its decision concerning Junbo's transfer to another station as
assi stant nmanager. The magi strate judge further concluded that
Junbo offered no evidence to show that Mbil's reasons were
pr et ext ual . In addition, the magistrate judge concluded that
Junbo's allegations did not rise to the level of a constructive
di schar ge. W agree with these conclusions. Accordi ngly, the
magi strate judge did not err in granting Mbil's notion for
i nvol untary di sm ssal

\Y

We conclude that Junbo failed to perfect an appeal of the

district court's granting of partial summary judgnent to Mobil. W

further conclude that the magi strate judge did not err in granting



Mobil's motion for involuntary dismssal on Junbo's Title VI
clains. The decision belowis therefore

AFFI RMED.



