UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 91-3939

(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
CLI NI CAL LEASI NG SERVI CE, INC., ET AL.,
Def endant s,
MELVI N SOLL and LEROY T. BRI NKLEY,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(90 CV 4364 H)

(Decenber 10, 1992)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
EMLIOM GARZA, Circuit Judge:’

The government brought suit agai nst defendants, Melvin Soll
and Leroy Brinkley, seeking to hold them personally |iable for
fines i nposed against their corporation, Cinical Leasing Service,
Inc. ("Cinical"), for violations of the Federal Controlled

Subst ances Act ("FCSA"), 21 U S.C. § 842 et. seq. (1988). A jury

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



found Soll and Brinkley liable for the corporation's fines on the
grounds that Cinical was the alter ego of Soll and Brinkley, and
that dinical was used by themto frustrate a | egi sl ative purpose.
Soll and Brinkley appeal, arguing that the district court
inproperly instructed the jury and that the district court's
actions and comments denied thema fair trial. Finding no error,

we affirm

I

The governnent originally filed suit against Cinical, seeking
fines for registration and recordkeeping violations of the FCSA. !
See 21 U. S.C. § 842, et. seq. (1988). The district court inposed
a $337,000 civil fine on the corporation. Soll and Brinkley nade
a settlenent offer to pay the fine over several years,? but the
gover nnent refused. The governnent then seized the available
assets of dinical, but these were valued at |ess than $15, 000.
Consequently, the governnent filed suit against Cinical's only
sharehol ders, Soll and Brinkley, seeking to find them personally
liable for the balance of the fines. The governnent sought to

pierce the corporate veil on two theories: (1) alter ego and (2)

. Clinical operatedthe Delta Winen's Cinic (the "dinic")
in New Ol eans. The U S. Drug Enforcenment Agency ("DEA")
di scovered that the Cinic was di spensing controlled substances in
viol ation of the FCSA.

2 Brinkley was the President and a director of dinical,
while Soll was the Secretary-Treasurer and a director. Both owned
all of Cinical's outstanding stock.
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frustration of a legislative purpose.® The jury found in favor of
t he governnent on both theories.

Soll and Brinkley now chall enge the verdict, contending that
the district court erred in:

(a) inproperly instructing the jury on the alter ego
t heory;

(b) allowi ng the governnent to pierce the corporate vei

after Soll and Brinkley had nade an offer of settlenent;

and

(c) termnating the direct examnation of Soll during

trial, and nmaki ng prejudicial comments during voir dire.*
|1

A

3 This theory for piercing the corporate veil is well-
established. See First Nat'l Cty Bank v. Banco Para El Conercio,
462 U.S. 611, 630, 103 S. . 2591, 2601, 77 L. Ed. 2d 46 (1983)
("[T]he Court has consistently refused to give effect to the
corporate form where it is interposed to defeat |egislative
policies."); see also Bangor Punta Qperations, Inc. v. Bangor &
Aroostook R R Co., 417 U S. 703, 713, 94 S. C. 2578, 2584, 41 L.
Ed. 2d 418 (1974) ("Although a corporation and its sharehol ders are
deened separate entities for nost purposes, the corporate form may
be disregarded in the interests of justice where it is used to
defeat an overriding public policy.").

4 In their reply brief, Soll and Brinkley al so chall enge
the verdict for: (a) insufficient evidence of negl ect of corporate
formalities; (b) insufficient evidence of undercapitalization; and
(c) the wunconstitutional application of the "frustration of
| egi sl ative purpose" theory for corporate disregard. However, we
w || not consider these argunents on appeal as they were not raised
inthe initial brief. See Peteet v. Dow Chem Co., 868 F.2d 1428,
1437 (5th Gr.) ("W nmay not review argunents raised for the first
time inthe appellant's reply brief."), cert. denied, 493 U S. 935,
110 S. C. 328, 107 L. Ed. 2d 318 (1989).
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Soll and Brinkley argue that the district court failed to
instruct the jury properly on the Louisiana |aw of piercing the
corporate veil wunder the alter ego theory. W review jury
instructions for abuse of discretion. See Koonce v. Quaker Safety
Products & Mg. Co., 798 F.2d 700, 719 (5th Cir. 1986) ("The
district judge "has wi de discretion to select his own words and to

charge in his own style. (quoting Sandidge v. Salen Ofshore
Drilling Co., 764 F.2d 252, 262 (5th Cir. 1985))). "If the jury
i nstructions are "conprehensi ve, bal anced, fundanental |y accurate,
and not likely to confuse or mslead the jury, the charge will be
deened adequate.'" 1d. (quoting Scheibv. WIlianms-MWIIianms Co.,
628 F.2d 509, 511 (5th Gr. 1980)). "The crucial issue on review
is whet her the jury had an understandi ng of the issues and its duty
to determ ne those issues." |Id.

Under Louisiana |aw, shareholders are generally not held
individually responsible for debts of the corporation. Kingsman
Enterprises v. Bakersfield Elec. Co., 339 So. 2d 1280, 1282 (La.
App. 1st Cr. 1976). However, where the corporation is nerely the

alter ego of the sharehol der, Louisiana courts have ignored the

corporate form and have held the individual shareholder or

5 Though Clinical was incorporated in Delaware, wth
Loui siana as its principal place of business, the parties agree,
see Brief for Soll at 9-10; Brief for United States at 30, that
Loui siana | aw governs whether Soll and Brinkley should be held
personally liable for Cinical's debts. See Restatenent (Second)
Conflicts of Law 8 306 (1971) ("The obligations owed by a majority
sharehol der to the corporation . . . wll be determned by the
| ocal |aw of the state of incorporation, except . . . where, wth
respect to the particular issue, sone other state has a nore
significant relationship . " (enphasi s added)).
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sharehol ders i abl e. | d. In applying this alter ego doctrine,
Loui siana courts have traditionally focused on the follow ng five
el ements: (1) comm ngling of corporate and sharehol der funds; (2)
failure to follow statutory formalities for incorporation and the
transaction of corporate affairs; (3) undercapitalization of the
corporation; (4) failure to provide separate bank accounts and
bookkeepi ng records; and (5) failure to hold regul ar sharehol der or
director neetings. |d. n.1l; see also Jones v. Briley, 593 So. 2d
391, 395 (La. App. 1st Cr. 1991) (using five-elenent test); G's
Club of Slidell, Inc. v. Am Legion Post #374, 504 So. 2d 967, 968
(La. App. 1st Cr. 1987) (sane); Harris v. Best of Am Inc., 466
So. 2d 1309, 1315 (La. App. 1st Cr.) (sane), wit denied, 470 So.
2d 121 (La. 1985).

In charging the jury, the district court included the el enents
above, but added two nore: (a) failure to pay dividends; and (b)
w thdrawal of corporate funds for the personal wuse of the
st ockhol ders. See Record on Appeal, vol. 7, at 147-48. Soll and
Brinkl ey argue that the district court abused its discretion in not
strictly adhering to the five elenents enunerated in Kingsman. W
di sagr ee.

First, Soll and Brinkley have not cited, nor has this Court
found, a single Louisiana case suggesting that a court is limted
to the five factors in Kingsman. Moreover, the court in Kingsman
recogni zed that the five factors it listed are not exclusive. See
Ki ngsman, 339 So. 2d at 1282 n.1 ("These factors may incl ude but

are not limtedto . . . .").



Second, Louisiana courts have recogni zed that the additional
factors given by the district court are proper criteria for
determ ning sharehol der liability under the alter ego theory. See
Riggins v. Dixie Shoring Co., Inc., 592 So. 2d 1282, 1283 (La
1992) (" Sonme of the many factors which may properly be considered
include: . . . non-paynent of dividends, . . . [and] siphoning of
funds of the corporation . . . ."); Rvers v. Schlunberger Wl
Surveying Corp., 389 So. 2d 807, 813 (La. App. 3d Cr. 1980)
(considering the paying of dividends as a factor in deciding
whet her to pierce the corporate veil); D lIlman v. Nobles, 351 So.
2d 210, 214 (La. App. 4th Cr. 1977) (considering the wi thdrawal of
corporate funds for personal use as a factor in deciding whether to
pierce the corporate veil). Therefore, we find no abuse of
discretion in the district court's fornmulation of factors to
consi der under the alter ego theory.

Soll and Brinkley also contend that the district court abused
its discretion by failing to explain alter ego liability in its
charge to the jury. See Baker v. Raynond Int'l, Inc., 656 F.2d
173, 180 (5th G r. 1981) (holding that it is reversible error for
a district court to fail to "present adequately and in context the
factors that mght warrant the inposition of [alter ego]
l[iability"), cert. denied, 456 U S. 983, 102 S. . 2256, 72 L. Ed.
2d 861 (1982). After reviewng the record, we find that the
district court adhered to Baker's prescriptions.

I n Baker, we first noted that a court should explain "at | east

the rudinents of limted liability." Baker, 656 F.2d at 180. For
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exanple, we stated that a court should instruct a jury that
sharehol ders are "immune from liability for its debts in the
absence of . . . exceptional circunstances.”" |Id. The district
court fulfilled this requirenent by stating that "as a genera
rule, shareholders are not responsible for debts of the
corporation. . . . However, under certain circunstances
sharehol ders becone liable individually for corporate debts."
Record on Appeal, vol. 7, at 146

Second, we stated that a court should describe to the jury the
"degree of <control that nust be found to establish that an
ostensi bly separate corporation is a nere instrunentality [i.e.,
alter ego]." Baker, 656 F.2d at 180. For exanple, in the context
of a parent-subsidiary relationship, we noted that a court should
instruct the jury that to hold the dom nant party liable, "the jury
must find that this control “amounts to total dom nation of the
subservient corporation, to the extent that the subservient
corporation mani fests no separate corporate interests of its owmn.""
ld. at 181 (quoting Krivo Indus. Supply Co. v. National D stillers
& Chem Corp., 483 F.2d 1098, 1106 (5th Cr. 1973)). The district
court also net this requirenent by instructing the jury that to
find Soll and Brinkley liable, it had to find them to be
"I ndi stinguishable”" fromthe corporation. See Record on Appeal

vol. 7, at 146-47.°

6 Moreover, this instruction conplied fully with Soll and
Brinkl ey's Requested Charge No. 5. See Soll's Record Excerpts at
22; see also Holley v. Palerno, 461 So. 2d 539, 542 (La. App. 3d
Cir. 1984) (holding that "a creditor nmay pierce the corporate vei
where . . . the corporation has ceased to be distinguishable from
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Third, we indicated in Baker that a court should instruct the
jury to weigh all the factors given, but not consider any one to be
di spositive. Baker, 656 F.2d at 181. The district court so
advised the jury by stating that "[n]o one factor determ nes
whet her the corporate formshoul d be di sregarded. | have gi ven you
seven of them No one determnes by itself whether you shoul d
disregard the corporate form" Record on Appeal, vol. 7, at 148.

Lastly, we stated that a court should "elaborate[] the
significance of [a specific] factor" where warranted by the facts.
Baker, 656 F.2d at 181. Soll and Brinkley contend that the
district court erred in not elaborating on the elenent of
undercapitalization.” Specifically, they argue that the district
court should have instructed the jury that continuous corporate
operations for a reasonabl e period of tine are per se indicative of
adequate capitalization. W disagree.

In Matter of Miltiponics, Inc., 622 F.2d 709, 717 (5th Cr.
1980), we stated that "the concept of undercapitalization has never
been precisely defined." "[T]lhis inquiry is highly factual and may
vary substantially with the industry, size of the debt, account
met hods enpl oyed, and like factors." 1d. Therefore, the | aw does
not provi de that sustained corporate operations preclude a finding

of undercapitalization

its sharehol ders").

! Concerning this elenment, the district court stated
"[w hat is adequate capitalization depends upon the nature of the
busi ness of the corporation.” Record on Appeal, vol. 7, at 147.
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Furthernore, "[t]he trial court has no duty to give the jury
an exegesis of legal principles that mght enable a plaintiff to
recover." Laird v. Shell Ol Co., 770 F.2d 508, 510 (5th Gr.
1985); see United States v. Jon-T Chemcals, Inc., 768 F.2d 686,
694 n.8 (5th Cr. 1985) ("W do not require a district court [in
instructing a jury on alter ego liability] to list and expressly
consi der every factor that m ght be relevant to an ultimate factual
I ssue. This would convert even a sinple issue into a |engthy
ordeal and would virtually ensure that a district judge woul d hear
only a handful of case in his or her lifetine."), cert. denied, 475
U S 1014, 106 S. C. 1194, 89 L. Ed. 2d 309 (1986). Because the
jury instructions were fundanentally accurate, and gave the jury a
basi ¢ under st andi ng of the i ssues, we find no abuse of discretion.?

B

Sol |l and Brinkley next argue that the district court erred by
not finding that the governnent was equitably estopped from
pursuing its suit. They specifically contend that it was

i nequitable for the governnent, on the one hand, to reject their

8 Soll and Brinkley also contend that the district court
erred insubmtting the "frustration of |egislative purpose" theory
to the jury without evidence that the stockhol ders were personally
involved in the FCSA violations. However, we need not reach this
i ssue on appeal. The jury was asked separate i nterrogatories about
the traditional alter ego theory and the frustration of |egislative
pur pose theory, and answered both inquiries against the
st ockhol ders. See Record on Appeal, vol. 4, at 990. Because the
district court's instructions on alter ego liability were proper,
and Sol|l and Brinkley have not otherw se disputed their liability
under this theory, judgnent for the governnment was justified even
W thout considering the frustration of |egislative purpose
guesti on.
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settl enment offer and oppose Clinical's bankruptcy petition,® and on
the other hand, to initiate suit against themin hopes of finding
them personally liable. W strongly disagree.

I n support of their novel proposition))that as a prerequisite
to any suit piercing the corporate veil, a plaintiff (1) nust
accept any settlenent offer submitted by sharehol ders, ! and (2)
must not oppose the corporation's bad faith resort to the
bankruptcy | aws''))Soll and Brinkley cite a single case which is
irrelevant to this issue.'® Rather than applying equitabl e estoppel
to prevent suits against individual sharehol ders, sone courts have
used equi tabl e estoppel to allowplaintiffs to pierce the corporate
veil. See, e.qg., Mtter of Kaiser, 791 F.2d 73, 75 (7th Cr.)

("The rules under which the corporate veil may be pierced go by

o As the governnment proceeded to collect the fine for
violating the FCSA, Cinical filed a petition for bankruptcy. The
governnent noved to dismss the petition, alleging that (1) the
petition was filed in bad faith; and (2) Clinical was not a
potentially viable business capable of rehabilitation. The
bankruptcy court dismssed Cinical's petition, finding both of
t hese argunents applicable. See Governnment Exhibit 21, included in
Gover nnent Record Excerpts.

10 We do not know of any good reason why a plaintiff should
have to accept a settlenent offer by sharehol ders, particularly
where, as in this case, the shareholders had a docunented record
of: (a) not filing tax returns, see Governnent Exhibit 5, at 37
(statement of Melvin Soll); (b) filing bankruptcy petitions in bad
faith, see CGovernnent Exhibit 21; and (c) ignoring DEA warnings.
See Record on Appeal, vol. 6, at 178-80.

1 See supra note 9.

12 Soll and Brinkley cite our decision in Gbraltar Sav. v.
LDBri nkman Corp., 860 F.2d 1275 (5th G r. 1988). See Brief for
Soll at 20. However, nowhere in this case do we di scuss equitable
estoppel in the context of preventing a party from piercing the
corporate veil.
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many nanes, . . . such as alter ego and equitable estoppel."”
(enphasi s added)), cert. denied, 479 U S. 1011, 107 S. C. 655, 93
L. BEd. 2d 710 (1986). Therefore, we find no error in the district
court's refusal to apply equitable estoppel.

C

Lastly, Soll and Brinkley claimthat they were denied a fair
trial. During trial, the district court termnated Soll's direct
exam nation because of |eading questions. During voir dire, the
district court warned the jury on several occasions to disregard
the fact that Soll and Brinkley operated an abortion clinic. Soll
and Brinkley contend that the district court (a) abused its
discretion by cutting off Soll's direct exam nation, and (b) erred
because its warnings "unduly sensitized" the jury to the volatile
i ssue of abortion.

"The conduct of a fair trial is vested in the sound discretion
of the trial judge." Cranberg v. Consuners Union of U S., Inc.,
756 F.2d 382, 391 (5th Cr.), cert. denied, 474 U.S. 850, 106 S.
Ct. 148, 88 L. Ed. 2d. 122 (1985). "On review, this conduct wll
be neasured agai nst a standard of fairness and inpartiality." Id.
Soll and Brinkley contend that the district court abused its
discretion in termnating Soll's direct testinony "wthout any
explanation.” Brief for Soll at 23. W disagree.

When the district court termnated Soll's direct testinony,

the court sustained a specific objection by governnent's counsel to
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| eadi ng questions.®® Therefore, we find that the district court
adequately explained its actions.

Furthernore, the exclusion of Soll's direct testinony was
within the sound discretion granted the district court by Fed. R
Evid. 611.%* The record indicates that Soll's counsel attenpted to
elicit direct testinony from Soll through | eading questions. See
Record on Appeal, vol. 6, at 197, 200. A few mnutes before
termnating direct testinony, the district court specifically
warned Soll's attorney not to lead the witness. See id. at 197.

The record further indicates that the district court warned Soll's

13 Soll's testinony imedi ately preceding term nation was:
BY MR KERRI GAN [ Sol|'s counsel]:

Q Ddyou [Soll] also have, as M. Brinkley did in his
office, a conputer termnal at your hone?

A Yes.

Q Is that where you |aw office is or was?

A. That's correct.

Q So, information that was available fromthe clinic on

the things that the other w tnesses have tal ked about
were avail able to you at your own))

MR, WATSON [governnent's counsel]: (bj ection, Your
Honor. He's continuing to | ead.

THE COURT: | sustain the objection. W're going to cut
the questions now. You can't raise them properly.

Sorry. Let's go on.
Record on Appeal, vol. 6, at 200.

14 Under Fed. R Evid. 6l11(a), a district court "shall
exerci se reasonable control over the npde and order of
interrogating witnesses." Furthernore, "[|]eadi ng questi ons should
not be used on the direct exanm nation of a witness." Fed. R Evid.
611(c).
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attorney about I|eading questions on at |east seven previous
occasions. See id. at 16-17, 32, 46, 48, 135, 147, 186. Under
t hese circunstances, we find no abuse of discretionin the district
court's termnation of Soll's direct testinony.

Soll and Brinkley further allege that the district court's
war ni ngs concerning abortion denied thema fair trial. Soll and
Bri nkl ey did not object to these cooments, and therefore, we revi ew
this aspect of the district court's conduct for plain error. See
Mles v. Ain Corp., 922 F. 2d 1221, 1228 (5th Gr. 1991) ("Because
[ appel l ant] did not object to the district court's coments inthis
case, we review only for plain error."). "Only an error so
fundanental that it generates a mscarriage of justicerises to the
| evel of “plain error.'" Kuehne & Nagel (AG & CO v. Geosource,
Inc., 874 F.2d 283, 292 (5th G r. 1989).

Soll and Brinkley seem to argue that in warning the jury
repeatedly not to consider abortion,® the district court sonehow
"pl anted" abortion as a prejudicial factor in the mnds of the
jury. However, the record indicates that Soll's own attorney
repeatedly referred to abortion in addressing the jury during his
openi ng statenent. 1 Thus, rather than create prejudice, the
district court's adnonitions attenpted to rectify the prejudice

caused by Soll and Brinkley's own counsel . Furthernore, it would

15 See Record on Appeal, vol. 5, at 7, 12, 24, 29.
16 See, e.g., Record on Appeal, vol. 5, at 61, 64-65.

17 For exanple, during his opening statenment, Kerrigan
st at ed:
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be nonsensical to find that the district court erred in giving
cautionary instructions where Soll and Brinkley thenselves
requested extensive voir dire on abortion. See Record on Appeal,
vol . 4, at 1031, 1033. Thus, we do not find the district court's
cautionary instructions so prejudicial as to constitute error

pl ai n or otherw se.

For the foregoing reasons, we AFFIRM

[ Bri nkl ey] got involved in the pro-choi ce novenent,
and he started a conpany cal |l ed National Fam |y Pl anni ng,
and also did business as Controlled Parenthood. That
conpany around this country nmade i nfornmati on avail able to
|adies in order to get safe pregnancy term nations.

Wiy was he aware of that? Because one of his
friends in college died because of a botched abortion.
He fornmed a business with M. Soll, and they felt that
this was information and this was service that people
were entitled to.

Record on Appeal, vol. 5, at 65.
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