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PER CURI AM ~

Larry Banks, now M ssissippi prisoner # K0423, appeals the
summary-j udgnent dismssal of his 42 US C 8§ 1983 civil rights
lawsuit al |l egi ng t hat Okti bbeha County, M ssi ssippi, Deputy Sheriff

Ant hony Johnson assaul ted hi mw t hout provocation, subjecting him

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



to excessive force, and that Deputy Sheriff Ed Bl asi ngane observed
the assault, failed to intervene, and failed to provide himwth
medi cal care after he requested it. Banks argues that nateri al
factual disputes existed which precluded sumary judgnent.

This court reviews a district court’s grant of sunmary

j udgnent de novo, applying the sane standard as woul d the district

court. See Melton v. Teachers Ins. & Annuity Ass’'n of Am, 114

F.3d 557, 559 (5th Gr. 1997). Sunmary judgnent is proper where
t he pleadings and summary judgnment evidence present no genuine
issue of material fact and the noving party is entitled to a
judgnent as a matter of law See FED. R Qv. P. 56(c); Celotex

Corp. v. Catrett, 477 U. S 317, 322 (1986). The court may

not wei gh the evidence nor make credibility determ nations. See

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

Banks is correct that material factual disputes existed which
precluded sunmary judgnent. The deputies submtted conpetent
summar y-j udgnent evi dence to showthat the force enpl oyed by Deputy
Johnson was provoked by Banks’ refusal to return to his holding
cell, was applied to restore order, was reasonable and in
proportion to the need, and did not result in any injury to Banks.
Their summary-judgnent evidence also tended to show that Banks
nei ther required nor requested nedical treatnent. Banks responded
to the summary-j udgnment notion with only concl usi onal allegations,
whi ch, standing alone, would be insufficient to defeat summary

judgnent. See Mchaels v. Avitech, Inc., 202 F.3d 746, 754-55 (5th

2



Cr. 2000). However, as part of their sunmary-judgnment notion, the
deputies submtted a copy of Banks’ sworn deposition testinony,
wher ei n Banks asserted t hat Deputy Johnson beat, shoved, and choked
hi m wi t hout provocation; that the assault resulted in what felt
Ii ke a broken finger, bleeding abrasions to the head, bruised ribs,
and back pain; and that Deputy Bl asi nganme observed the assault,
failed to intervene, and refused to provide himw th nedical care
when he requested it. The deposition testinony was conpetent

summar y-j udgnent evi dence. See Nissho-lwai  Anerican Corp. V.

Kline, 845 F.2d 1300, 1306 (5th Cr. 1988).

| f Banks’ allegations as stated in the deposition are true,
they are sufficient to state a claimfor both excessive force and
the denial of nedical care, in violation of his constitutiona

rights. See Wllians v. Braner, 180 F.3d 699, 703-04, clarified on

reh’q, 186 F.3d 633, 634 (5th Gr. 1999); Eason v. Holt, 73 F.3d

600, 601 (5th Cir. 1996); see also Farner v. Brennan, 511 U. S. 825,

837 (1994); Johnson v. Treen, 759 F.2d 1236, 1238 (5th Cr. 1985).

In holding that Banks sustained at nbst de minims injuries not
requi ring nedical care, that Banks had not in fact requested any
medi cal treatnment, and that any force used by Deputy Johnson was
used in good-faith effort to maintain order in the jail, not
mal i ci ously or sadistically to cause Banks harm the district court
credited the deputies’ sworn factual allegations and rejected
Banks’ sworn deposition testinony. This was error at the summary-

j udgnent stage. See Anderson, 477 U.S. at 248. Because the




material facts underlying Banks’ clains are in di spute and because
the dispute cannot be resolved without neking a credibility
determ nation, this court nust vacate the district court’s judgnent

and remand the case for further proceedings. See id.; see also

Celotex, 477 U S. at 322; FeD. R CQv. P. 56(c).

VACATED AND REMANDED.



