IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40977
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE RAM REZ- ALANI Z, al so known as Arnulfo Gutierrez-R o, also
known as Florencio Gutierrez Mnreal, also known as Jose Canpos

Guznan,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-02-CR-120-1
* January 31, 2003
Bef ore BARKSDALE, DEMOSS, and BENAVI DES, Circuit Judges.
PER CURI AM *

Jose Ramrez-Alaniz (“Ramrez”) pled guilty to being present
inthe United States followi ng a deportation as a result of an
aggravated felony conviction in violation of 8 U S.C. 1Y 1326(a)
and 1326(b). Because no objection was |l odged in the district

court, he argues that the district court plainly erred by

assigning two crimnal history points for two convictions charged

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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under a single cause nunber and that the felony and aggravated
felony provision of 8§ 1326(b)(2) is unconstitutional.

Though the district court nmay have failed to properly regard
Ram rez’s two prior convictions as consolidated, this court’s
rule for correcting sentencing range errors is clear: even where
clear error exists, the error will not be corrected as plain
error if the original sentence could be inposed on renand.

United States v. Leonard, 157 F.3d 343, 346 (5th Cr. 1998).

Even di scounting the two crimnal history points, the sentence of
77 months could still be inposed on renand.
As Ram rez concedes, his second argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (U. S 1998). In

t he absence of any convincing argunent, the sentence inposed by

the district court is AFFl RVED



