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PER CURI AM *

Texas Health Enterprises, Inc. and the Trustee of the
bankruptcy estate appeal the bankruptcy court’s denial of their
nmotion to assunme a nmanagenent contract and grant of Lytle Nursing
Honme, Inc.’s notion to confirmrejection of the nanagenent
contract. W affirm

| .  FACTUAL AND PROCEDURAL HI STORY
A Fact s

Appel | ant Texas Health Enterprises, Inc. (“Texas Health”)
operated and nmanaged over one hundred nursing honmes throughout
Texas. Texas Health filed a voluntary petition for Chapter 11
bankruptcy on August 3, 1999.

Prior to its bankruptcy, Texas Health operated the nursing
home owned by Appellee Lytle Nursing Honme, Inc. (“Lytle”)
according to a managenent contract (the “Managenent Contract”)
and a lease (the “Lease”). After filing for bankruptcy, Texas
Heal th noved to assune the Managenent Contract pursuant to 11

U S.C § 365(a) (2000).! Texas Health wi shed to assune this

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCQR R
47.5. 4.

. Though the notion originally referred only to the
Lease, not the Managenent Contract, Texas Health | ater anmended
the notion to refer only to the Managenent Contract.
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contract in order to preserve its value for the benefit of the
bankruptcy estate. The Oficial Creditors’ Commttee of Texas
Health (the “Creditors’ Committee”) supported Texas Health in

this request.

B. Procedural Hi story

The bankruptcy court conducted a hearing on Texas Health’s
nmotion to assunme the Managenent Contract and then issued an order
and opi nion denying the notion. The bankruptcy court found that
Texas Health had not set forth adequate assurance of future
performance, as 11 U S.C. 8 365(b)(1)(C) requires. Texas Health
and the Creditors’ Commttee then filed a notion for
reconsi deration, which the bankruptcy court denied after a
heari ng.

Lytle filed a notion to “confirm[the] rejection” of the
Managenent Contract and the Lease. Texas Health and the
Creditors’ Conmttee filed responses in which they requested a
hearing. The bankruptcy court granted Lytle’'s notion in part?
and decl ared the Managenent Contract rejected w thout an

additional hearing. Texas Health and the Creditors’ Commttee

Nonet hel ess, the bankruptcy court stated it would “consider[]
[ the Managenent Contract and the Lease] as a whol e rather than
tak[ing] [them up separately as suggested.”

2 In the notion, Lytle also sought to conpel Texas Health
to surrender possession of the real property conprising the
nursing hone to Lytle. The bankruptcy court did not initially
rule on this portion of notion, though the court |later granted it
as well.



appeal ed the bankruptcy court’s orders denying their notion to
assune, denying their notion for reconsideration, and granting
Lytle’s notion to confirmrejection. The bankruptcy court then
confirmed Texas Health’s plan of reorgani zation. Appell ant
Denni s Faul kner was designated plan trustee (the “Trustee”) and
he replaced the Creditors’ Commttee in this appeal.

The district court affirmed all of the bankruptcy court’s
or ders.

Texas Health and the Trustee (collectively the *“Appellants”)
now appeal. They argue that: (1) the bankruptcy court erred in
denying their notion to assune the Managenent Contract; and (2)

t he bankruptcy court erred in granting Lytle’s notion to confirm
rejection of the Managenent Contract.?
1. STANDARD OF REVI EW
This court reviews a bankruptcy court’s findings of fact for

clear error and concl usions of | aw de novo. E.q., Inre Nat’l

Gypsum Co., 208 F.3d 498, 504 (5th Cr. 2000). Wether a debtor
has provi ded adequate assurance of future performance is a

finding of fact reviewed under the clearly erroneous standard.*

3 Appel | ant s abandoned their argunent that the bankruptcy
court abused its discretion in denying their notion for
reconsideration in their appeal to this court.

4 Appel l ants urge us to review the bankruptcy court’s
determ nation that Texas Health did not provide adequate
assurance of future performance de novo because, in their view,
t he bankruptcy court used an inproper |egal standard. But, the
bankruptcy court stated the correct |egal standard for
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E.q., R chnond Leasing Co. v. Capital Bank, N. A, 762 F.2d 1303,

1307-08 (5th Cir. 1985).
I11. DI SCUSSI ON

A Whet her the bankruptcy court clearly erred in denying Texas
Health’s initial notion to assune the Managenent Contract

The bankruptcy code allows a trustee to assune or reject any
executory contract® of the debtor with the bankruptcy court’s
approval. See 11 U. S.C. 8 365 (2000). Because 11 U. S.C
8§ 1107(a) gives a debtor-in-possession nost rights of a trustee,
a debtor-in-possession (such as Texas Heal th) may assune an
executory contract with bankruptcy court approval. See id.

§ 1107(a). Under 8§ 365(b)(1), a debtor-in-possession that has
previously defaulted on an executory contract nmay not assune that
contract unless it: (A) cures, or provides adequate assurance
that it will pronptly cure, the default; (B) conpensates the non-
debtor party for pecuniary loss resulting fromthe default; and
(C “provides adequate assurance of future performance under such
contract or lease.” [d. 8§ 365(b)(1). Only the third requirenent

is at issue in this case.

determ ni ng whet her a debtor has provided adequate assurance of
future performance and applied that standard by eval uating the
relati onship between the parties, the circunstances surroundi ng
prior breaches, and the conflicting testinony about the
possibility of future breaches. W thus reject Appellants’
argunent in favor of a de novo standard of review.

5 The parties agree that the Managenent Contract is an
executory contract.



As the bankruptcy court correctly noted, whether a debtor
has gi ven adequate assurance is extrenely fact-specific. This
court has previously stated: “The terns ‘adequate assurance of
future performance’ are not words of art; the legislative history
of the [Bankruptcy] Code shows that they were intended to be

given a practical, pragmatic construction.” Richnond Leasing

Co., 762 F.2d at 1309 (quoting In re Sapolin Paints, Inc., 5 B.R

412, 420 (E.D.N. Y. 1980)). Sone hel pful factors include “whether
the debtor’s financial data indicated its ability to generate an
i ncone streamsufficient to neet its obligations, the general

econom ¢ outlook in the debtor’s industry, and the presence of a
guarantee.” 1d. at 1310. The burden of proof is on Texas Health

to show that it gave “adequate assurance.” See, e.q., Inre

Rachels Indus., Inc., 109 B.R 797, 802 (WD. Tenn. 1990).

The bankruptcy court did not clearly err in finding that
Texas Health did not provide adequate assurance. The bankruptcy
court reviewed the Managenent Contract and the Lease and heard
testinony from Ri chard Knight, Texas Health’s President and Chi ef
Qperating Oficer, Janmes F. Cotter, Lytle' s President, and
WIlliam Sl eeth, Lytle's Conptroller. Though Knight stated that
t he Managenent Contract woul d benefit Texas Health and that Texas
Heal th was prepared to cure its previous defaults and performin
the future, Cotter and Sleeth testified that Texas Health had a

hi story of nonetary defaults, poor conmunication, and outri ght



refusals to follow Lytle’s instructions. The bankruptcy court
appropriately weighed this conflicting testinony and found that
Texas Health had not shown it would likely performin the future.

See Richnond Leasing Co., 762 F.2d at 1310 (uphol ding the

bankruptcy court’s determ nation that the debtor provided
adequat e assurance after weighing conflicting testinony about the
debtor’s future profitability).

Texas Health argues that the bankruptcy court nust all ow
assunption if the assunption would benefit the estate. W have
previously stated that “the question of whether a | ease should be

rejected . . . is one of business judgnent,” but we have al so
recogni zed that the bankruptcy court need not approve every
contract that is beneficial to the debtor if the debtor cannot
assure performance on the contract. |1d. at 1309 (quoting G oup

of Inst. lIlnvestors v. Chicago, MIwaukee, St. Paul & Pac. R R

Co., 318 U S 523, 550 (1943)). Though 8 365 benefits the debtor
by allowing it to assune contracts beneficial to the estate, it
al so puts a specific limtation (the adequate assurance

requi renent) on which contracts may be assuned, providing a

nmeasure of protection for the non-debtor. See In re Nat’'|l Gypsum

Co., 208 F.3d at 506. Thus, Texas Health may not assune a
beneficial executory contract unless it gives adequate assurance
of future perfornmance.

Texas Health al so argues that the bankruptcy court cannot



rely on evidence of prior defaults or defaults involving other
parties to support its conclusion that Texas Health wll be
unable to perform?® Evidence of prior defaults, though, is
probative of whether the debtor will be able to performin the

future. See, e.q., Inre Gen. Gl Distribs., Inc., 18 B.R 654,

658 (E.D.N. Y. 1982) (“Wat constitutes adequate assurance is a
factual question to be determ ned on a case by case basis with
due regard to the nature of the parties, their past dealings and
present commercial realities.”). The bankruptcy court thus did
not clearly err in finding that Texas Health did not neet its
burden of providing adequate assurance of future perfornmance.

B. Whet her the bankruptcy court erred in granting Lytle's

nmotion to declare the Managenent Contract and the Lease
rejected after it denied Texas Health’s notion to assune the

6 Texas Health nmakes two evidentiary objections as part
of this argunent. Evidentiary rulings are reviewed for an abuse
of discretion. See, e.qg., Geen v. Adnirs of the Tul ane Educ.
Fund, 284 F.3d 642, 660 (5th Cr. 2002).

First, Texas Health argues that the bankruptcy court erred
in allowng testinony about a letter fromLytle regarding a
wrongful death suit because that testinony violated the Best
Evi dence Rule. The court did not abuse its discretion because
the testinony was used to show that Lytle sent Texas Health a
letter and not to prove the content of that letter. See FED. R
Evic. 1002 (requiring an original witing “[t]o prove the
content” of that witing).

Second, Texas Health argues that the bankruptcy court erred
in admtting evidence of breaches with other nursing hones, which
Texas Health believes irrelevant. The bankruptcy court found
this evidence rel evant because “the course of conduct [] in
obviously an identical situation or substantially identical
situation, is relevant [] to the ability to performin the
future.” Gven this reasoning, the bankruptcy court did not
abuse its discretion.




Managenent Contract

Initially, the bankruptcy code nmakes it clear that it is the
choi ce of the debtor-in-possession, and not the bankruptcy court,
to assune or reject an executory contract. Section 365 gives the

debt or-i n- possession the power to accept or reject an executory

contract as part of its reorganization. See 11 U S.C. § 365(a)
(2000) (stating that “the trustee, subject to the court’s
approval , nmay assune or reject any executory contract or
unexpired | ease of the debtor”). At the sane tine, the
bankruptcy court may deny a notion to assunme an executory
contract if the requirenents set forth in 11 U S.C. 8§ 365 have

not been net. See 11 U. S.C. 8 365(b)(1) (2000); In re Sundi al

Asphalt Co., 147 B.R 72, 80 (E.D.N. Y. 1992) (“The Court finds

nothing in the statute or the Bankruptcy Rul es providing for
rejection or assunption of an executory contract by any party
other than the trustee or debtor in possession, and finds no

aut hori zation for the court making such an el ection sua sponte,

al t hough whatever election is nmade by the trustee is subject to

the court’s approval.”).

The denial of a debtor-in-possession’s notion to assune an

executory contract does not nean that the contract is

automatically rejected. See In re F.W Rest. Assocs., Inc., 190
B.R 143, 149 n.8 (D. Conn. 1995) (“A court’s denial of a debtor-

I n-possession’s notion to assune an executory contract does not
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effect a pro tanto rejection of the subject contract.”). There
is nothing in the bankruptcy code that bars a debtor-in-
possessi on from maki ng successive notions to assune a given

contract as its financial situation inproves. See In re Food

Gty, 94 B R 91, 95 (WD. Tex. 1988) (“All that is currently
before the court is a request for approval of assunption of these
contracts at this stage of the bankruptcy. A refusal of that
request at this tinme does not prevent the debtor from again
seeki ng that approval later in the proceedings.”). But, a
debtor-in possession can be required to assune an executory
contract within a given tine frane: “[T]he court, on the request
of any party to such contract or |ease, nay order the trustee to
determne within a specified period of tine whether to assune or
reject such contract or lease.” 11 U S. C 8§ 365(d)(2). Further,
an executory contract nust be assuned prior to confirmation of

the debtor’s plan of reorganization. See id.

In this case, then, the fact that the bankruptcy court
deni ed Texas Health’s initial notion to assune the Managenent
Contract did not nean that the contract was “rejected.”
Nonet hel ess, we view the Managenent Contract as deened rejected
in light of the bankruptcy court’s additional proceedings.
According to 8 365, the bankruptcy court may, upon request of a
party, set a deadline by which an executory contract nust be

assuned or rejected. Effectively, that is what the bankruptcy
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court did in this case.” After the bankruptcy court deni ed Texas
Health’s notion to assune and its notion for reconsideration,
after a hearing on each notion, Lytle filed a notion to have the
Managenent Contract declared rejected. The bankruptcy court
allowed for additional briefing within a specified period of

time, in which Texas Health provided no new argunents or evi dence

to suggest that it would be prepared to performon the Managenent
Contract. Faced with the recognition that allow ng Texas Heal th
to make further notions to assune the Managenent Contract would
be futile, the bankruptcy court deened it rejected.® Rather than
el evate form over substance, we elect to view the bankruptcy
court’s action as a deened rejection under 11 U S. C. § 365(d)(2)

and affirmon that basis.®

! We recogni ze that the procedure followed by the
bankruptcy court did not strictly adhere to 8 365(d)(2), and on a
different record, we mght be conpelled to reverse. For the
reasons indicated, on this record, the Managenent Contract was
properly deened rejected.

8 Appel  ants argue that we should remand for a hearing
because assunption or rejection of an executory contract or |ease
is a contested matter requiring a hearing. See FED. R BANKR P
6006(a) (explaining that assunption or rejection is a contested
matter); see also FED. R BankrR. P. 9014 (expl aining the required
procedures for contested matters). But, Texas Health received
two hearings: one on its notion to assune the Managenent Contract
and one on its notion for reconsideration. In its response in
opposition to Lytle's notion to declare the Managenent Contract
rejected, Texas Health did not suggest that it had any new
evi dence that woul d nake anot her hearing of value. In this
particul ar case, then, another hearing was not required.

o The Trustee’s final argunent is that the bankruptcy
court granted relief based on a notion that violated Local Rule
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V.  CONCLUSI ON

For the foregoing reasons, we AFFIRM Costs shall be borne

by Appel | ants.

9004(b). Local Rule 9004(b) states that “[a] separate notion is
required for each formof relief requested.” E.D. TEX. BANKR. R
9004(b). The Trustee argues that Lytle's notion violated this
rule because it requested an order confirmng rejection of the
Managenent Contract, or an order conpelling the debtor to reject
the executory contract, or an order setting a date by which Texas
Heal th nmust reject the Managenent Contract, or an order granting
Lytl e possession of the nursing home property. The bankruptcy
court accepted this notion, apparently finding no violation of
the Local Rules that warranted striking the docunent. This
decision is reviewed for an abuse of discretion. See Victor F

v. Pasadena |Indep. Sch. Dist., 793 F.2d 633, 635 (5th Cr. 1986).
Because the Trustee has not articulated any reason why the
bankruptcy court abused its discretion, we find no reversible
error.
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