IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30823
Conf er ence Cal endar

NOLAN MCSWAI N,

Peti ti oner- Appel | ant,
vVer sus
CARL CASTERLI NE,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 02-CV-833

February 19, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.

PER CURI AM *

In 1993, Nolan McSwai n, federal prisoner # 95006-012, was
convicted in California of conspiracy to possess and distribute
cocai ne and possession with intent to distribute cocai ne.
McSwai n’ s sentence was enhanced to life inprisonnent due to three
prior drug felony convictions. He filed a habeas corpus petition
under 28 U. S.C. 8 2241 challenging his life sentence. That
petition was dism ssed by the district court. MSwain argues

that he is actually innocent of his sentencing enhancenent, that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the Governnent failed to give himnotice of the sentencing
enhancenment pursuant to 21 U S.C. § 851, and that the savings
clause of 28 U.S.C. 8§ 2255 is unconstitutional.

McSwain relies on Sawer v. Witley, 505 U S. 333 (1992),

in support of his actual innocence claim Because Sawer was
deci ded before McSwai n was convi cted and because Sawyer did not
legitimze drug-trafficking crinmes, McSwain cannot avail hinself

of the savings clause of 28 U S.C. § 2255. See Reyes-Requena V.

United States, 243 F.3d 893, 904 (5th Gr. 2001). Simlarly,

McSwai n’ s notice argunent based on 21 U S.C. § 851 does not
establish that he was convicted of a non-existent offense.

See id., 243 F.3d at 904. Finally, MSwain s conclusory argunent
that the savings clause of 28 U S. C. 8§ 2255 violates the
Suspensi on C ause, the Due Process C ause, and the Eighth

Amendnent is without merit. See Wesson v. U. S. Penitentiary

Beaunont, TX, 305 F.3d 343, 347 (5th Gr. 2002).

AFFI RVED; ALL OUTSTANDI NG MOTI ONS ARE DENI ED



