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Def endant - Appel | ant Jermaine Carlos Diaz appeals his
conviction, followng a jury trial, on charges of transporting a
mnor in interstate comerce for purposes of prostitution, and for
ai ding and abetting, in violation of 18 U S.C. 88 2423(a) and 2.
The district court sentenced Diaz to 51 nonths in prison and three
years supervi sed rel ease.

Diaz, who was only 14 years old at the tinme of the July 1998
of fense, contends that the district court reversibly erred by

failing to (a) determne whether his waiver of his right to a

Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



juveni |l e proceedi ng was vol untary and knowi ng and (b) require that
his juvenile court records be on file with the court before it
transferred hi mfor adult prosecution. As Diaz raises these clains
for the first tinme on appeal, we reviewthemfor plain error only.

See United States v. Calverley, 37 F.3d 160, 162-64 (5th G r. 1994)

(en banc). Under the plain-error standard, we nmay correct
forfeited errors only when the appellant shows the exi stence of an

error that was “clear” or “obvious” and affected his substanti al

rights. 1d. at 162-64. Furthernore, even if these criteria are
met, we will not exercise our discretion to correct a forfeited
error unless it seriously affects the fairness, integrity, or

public reputation of judicial proceedings. United States v. d ano,

507 U. S. 725, 735-36 (1993).

The Juvenil e Justice and Del i nquency Protection Act (“JJDPA”)
provides the neans by which the federal governnent nay proceed
against a juvenile who has been accused of commtting an act of
juvenil e delinquency. See 18 U S.C. 8 5032. “A juvenile who is
all eged to have commtted an act of juvenile delinquency and who i s
not surrendered to State authorities shall be proceeded agai nst

under this chapter unless he has requested in witing upon advice

of counsel to be proceeded against as an adult.” § 5032, T 4

(enphasis added). It is not disputed that D az, his attorney, and
his guardian conplied with this provision by signing a witten
request that he be proceeded against as an adult. As Diaz has
cited no binding or non-distinguishable | egal authority requiring

a district court to ensure that the juvenile' s request is know ng



and voluntary, and Diaz has not explicitly asserted that his
request was in fact unknowing or involuntary, he has failed to
establish plain error.

Diaz has also failed to show plain error wwth respect to his
claim that the district court failed to conmply with § 5032's
requi renent that transfer to adult prosecution shall not occur
before the district court has received “any prior juvenile court
records.” The magistrate judge’'s July 3, 2001, detention order
reflects that such records were obtai ned and revi ewed by the court.

Diaz also contends that trial evidence was insufficient to
establish that, by the tine he and the female mnor |eft Arkansas
for Houston, he had already formed the intent for the mnor to
engage in prostitution there. Cenerally, the standard for
reviewing a claimof insufficient evidence is whether “a rational
trier of fact could have found that the evidence establishes the
essential elenents of the offense beyond a reasonable doubt.”

United States v. Villarreal, 324 F.3d 319, 322 (5th Gr. 2003)

(citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)). Wen, as

here, the defendant fails “to renew his notion for judgnent of
acquittal at the close of the trial, we reviewhis claim[only] to

determ ne ‘whether there was a manifest mscarriage of justice.

United States v. Burton, 324 F.3d 768, 770 (5th Cr. 2003)

(citation omtted). “That occurs only where the record is devoid
of evidence pointing to guilt or contains evidence on a key el enent
of the offense [that is] so tenuous that a conviction would be

shocking.” 1d. (citations and internal quotation marks omtted).



Under 18 U. S.C. 8§ 2423(a), the intent that a mnor engage in
prostitution need only be a “dom nant notive” of the transportation

across state lines; it need not be the only notive. United States

v. Canpbell, 49 F.3d 1079, 1082 (5th Cr. 1995) (citing Mrtensen

v. United States, 322 U.S. 369, 374 (1944)).

The trial evidence shows that Diaz enticed the mnor and
another girl to travel with himfrom their Arkansas honetown to
Houston by telling them that he would find them work there as
strippers. Wthin less than one hour after Diaz and the m nor
checked into a notel in Houston, Diaz appeared with two other
pi nps, brandi shed a handgun, and told the m nor that she “was down
here to prostitute.” The mnor testified that she was “afraid” to
di sobey. That evening, Diaz and a second pinp took the mnor to a
“nodeling studio,” which in fact was a “whore house,” where the
m nor signed a job application using false identification provided
by Diaz and had sex with nen for noney. The m nor acknow edged
that she had never worked as a prostitute before and that it was
“apparent” that D az “knew how t hese nodel i ng studi os worked.” The
m nor also testified that Diaz “knew what to do when [they] went”
inside the first of two studios at which she worked. This evidence
and reasonable inferences to be drawn from it were nore than
sufficient to support the finding of fact that before |eaving
Arkansas, Diaz had fornmed the intent for the mnor to engage in

prostitution in Texas. See United States v. Haas, 171 F.3d 259,

265-66 (5th Cir. 1999) (crimmnal intent may be established by

circunstantial evidence).



Di az asserts further that the district court erred in failing
to declare a mstrial when the mnor testified that she was
“afrai d” of D az because he had all egedly “done drive-bys” in their
Arkansas honmetown. The district court’s denial of Diaz’'s notion

for mstrial was not an abuse of discretion. United States v.

MIlsaps, 157 F.3d 989, 993 (5th Cr. 1998). The comment was made
only one tine, and the district court gave a sufficient curative
i nstruction. See id. Juries are presuned to follow such
i nstructions. I d. Diaz has not established that there was “a
significant possibility that the prejudicial evidence had a
substantial inpact upon the jury verdict, viewed in light of the
entire record.” United States v. Paul, 142 F. 3d 836, 844 (5th Cr
1998) .

Di az next contends, again for the first tinme on appeal, that
the district court erred by answering several witten jury notes
W thout ensuring that Diaz and his attorney were present. The
parties dispute whether the record even shows that Diaz and his
attorney were not present when the court entertained these notes;
there is nothing in the record to confirmtheir absence at those
tinmes. (Diaz is represented by a new attorney on appeal.) But
even if we assune arquendo that Diaz and his attorney were not
present, we are satisfied that Diaz has not established plain
error, because he has failed to establish that the purported error

was anything but harmess. See United States v. Bi eganowski, 313

F.3d 264, 293 (5th CGr. 2002), cert. denied, 123 S. . 1956

(2003); Calverley, 37 F.3d at 162-64. He suggests that the court’s



answer to only one of five jury notes was unresponsive, but, even
wWth respect to the question posed in that particular note, the
court had already instructed the jury properly.

Diaz al so urges that the district court abused its discretion
by giving an abbreviated Al len' charge after the jury subnmitted a
note, several hours into its deliberations, stating that it was
deadl ocked as to the count of conviction. As this contention is

raised for the first tinme on appeal, it too is reviewed for plain

error only.?2 See Calverley, 37 F.3d at 162-64. The trial court

instructed the jury, inter alia, to return the foll ow ng norning

and “spend at | east 30 m nutes or so deliberating on this issue and
then tell nme as soon as possi ble whether or not you think you can
reach agreenent as to that particular issue.” Although the court
failed explicitly to “nmake it plain” that each juror had a “duty

conscientiously to adhere to his own honest opinion,” see United

States v. Sylvester, 143 F. 3d 923, 927 (5th Gr. 1998) (citations

and internal quotation marks omtted), the charge did not contain
the coercive el enents that we have found i nperm ssi bl e under All en.

See United States v. Mcd atchy, 249 F. 3d 348, 359 (5th Cr. 2001);

United States v. Sol onon, 565 F. 2d 364, 365-66 (5th Gr. 1978). No
error is apparent, plain or otherw se.

AFFI RVED.

1 Allen v. United States, 164 U.S. 492, 501 (1896).

2 Diaz contends that he preserved this contention for
appellate review by noving for a mstrial as soon as he |earned
that the jury was deadl ocked. This did not absolve him of the
burden, however, of objecting to the propriety or adequacy of the
district court’s subsequent Allen charge.
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